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INTERNATIONAL COURT OF J USTICE 

YEAR 1997 

25 September 1997 

CASE CONCERNING 
THE GABCfKOVO-NAGYMAROS PROJECT 

(HUNGARY/S LOVAKI A) 

Trealy of 16 September 1977 concerning the construction and operation of 
the Gabtikovo-Nagymaros System of Locks - .. Related instruments··. 

Suspension a11d abandonmen1 by Hungary, in 1989. of 1rvrks 011 the Project 
- Applicability of the Vienna Convention of 1969 on the Law of Treaties -
Law of treaties and law of State responsibility - State of necessity as a ground 
for precluding the wrongfulness of an act - "Essential imerest" of the State 
committing the act - E11vironme111 - "Grave and imminent peril" Act 
having to constitute the .. only means'' of safeguarding the interest threatened -
State havi11g "'contributed to the occurrence of the state vf necessity··. 

Czechoslovakia'.~ proceeding. in November 1991. to .. Variant c· and putting 
into operation. from October 1992. this Variant Arguments drawn from a 
proposed principle of approximate application - Respect for 1he limi1s of 1he 
Treaty - Right to an equiwble and reasonable share of the resources of an 
international watercourse - Commission of a wrongful act and prior conduct of 
u preparatory character - Obligation to mitigate damages - Principle con­
cerning only the calculation of damages - Countermeasures - Response to an 
internationally 1vrongful act - Proportionality - Assumption of unilateral 
control of a shared resource. 

Notification by Hungary. on 19 May 1992. of the termination of the 1977 
Treaty and related instruments - legal effects - Mafler falling within the law 
of treaties Articles 60 to 62 of the Vienna Convention on the Law of Trecuies 
- Cus1omary law - lmpossihility of performance - Permanent disappearance 
or destruction of an "object,. indispensable for execution - lmpossibili1y of per­
formance resulting from the breach. by the party invoking it. of an obligation 
under the Treaty - Fundamental change of circumstances - Essential basis of 
the consent of the parries - Ex.ce111 of obligations .will to be pe1formed - Sta­
bility of treaty relations - Material breach of the Treaty - Date on which the 
breach occurred and date of notification of termination - Victim of a breach 
having i1self committed a prior breach of the Treaty - Emergence of new norms 
of environmental law - Sustainable development - Treaty provisions permit-
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Traite du 16 septembre 1977 relatif a la construction et aufonctionnement du 
systeme d'ecluses de GabCikovo-Nagymaros - «Instruments y afferents >J. 

Suspension et abandon par la Hongrie, en 1989, de lravaux re/at ifs au projel 
- Applicabilile de la convention de Vienne de 1969 sur le droit des traiLes -
Droit des traites et droit de la responsabilite des Etats - Etat de necessite en 
tan! que cause d'exclusion de I 'illicei1e d'un fair - « lnteret essenliel » de /'Etat 
auteur du fail - Environnement - «Peril grave el imminent» - Fait devant 
cons1i1uer le « seul mo yen>> de sauvegarder l'interet en cause - E1a1 aya111 
« contribue a la survenance de /'e1a1 de necessire ». 

Recours par la TcMcoslovaquie. en novembre 1991. a la« variante C »er mise 
en service. <i partir d'octobre 1992. de cette variante - Argumentation tiree 
d'un principe allegue d'application par approximation - Respecl des limites du 
rraire - Droit a une part equirable et raisonnab/e des ressources d'un cow·s 
d'eau inrernational - Realisation d'un fair illicite er comportemenr anrerieur 
presentanr un caractere preparatoire - Ob/iga1ion d'a11enuer /es dommages -
Principe concernanl seulement le ca/cul de dommages er inrerets - Contre­
mesures - - Riposte a un fait internationa/ement illicite - Proportionna/ite 
- Prise de conrrole unilatha/e d'une ressource partagee. 

Norification par la Hongrie. le 19 mai 1992, de la terminaison du traite de 
1977 et des instruments y afferents - Effetsjuridiques - Question relevant du 
droit des traites - Articles 60 a 62 de la convention de Vienne sur le droit des 
traites - Droit coutumier - lmposJibilite d'execution - Disparition ou des­
truction definitfres d'un « objer » indispensable d /'execution - lmpossihilite 
d'execucion resultanr de la violation, par la partie qui l'invoque, d'une obligarion 
decoulan1 du traite - Changementfondamental de circonstances - Base essen­
tiel!e du consenternent des parties - Portee des obligations restant a executer 
- Srabi/ice des relations conventionnelles - Violation substantielle du rraite -
Date a /aquel/e la violation a ete commise et date de la notification de termi-
1zaison - Victime d'une violation ayant e/le-meme commis une violation pre­
alable du traite - Emergence de nouvelles normes du droit de l'environnement 
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8 GABCiKOVO-NAGYMAROS PROJECT (JUDGMENT) 

ting the parries, by mutual consenl, JO take accoum of those norms - R epudia­
tion of the Treaty - Reciprocal non-compliance - Integrity of the rule pacla 
sunt servanda - Treaty remaining In force uniil rerminated by mutual consent. 

Legal consequences of the Judgment of the Court - DissoluLion of Czecho­
slovakia - Article 12 of the Vienna Convention of 1978 on Succession of States 
in respect of Treaties - Customary law - Succession of States without effect 
on a treaty creating rights and obligations "allaching " to the terriwry -
Irregular stale of affairs as a result of failure of both Parties to comply wiLh 
their treaty obligations - Ex injuria jus non oritur - Objectives of the Treaty 
- Obligations overwken by events - Positions adopted by the parties after 
conclusion of the Treaty - Good faith negotiations - Effects of the ProjecL on 
Lhe en vironment - Agreed solution to be found by the Parties - Joint regime 
- Reparation for acts committed by both Parties - Co-operation in the use of 
shared waler resources - Damages - Succession in respect of rights and obli­
gations relating to the Project - Intersecting wrongs - Settlement of accounts 
for the construction of the works. 

JUDGMENT 

Present: President SCHWEBEL; Vice-President W EERAMANTRY ; Judges ODA, 

B EDJAOUI, G UILLAUME, RANJEVA, H ERCZEGH, SHI, FLEISCHHAUER, 
K oROMA., V ERESHCHETJN, PARRA-ARANGUREN, K ooIJMANS, R EZEK; 

Judge ad hoc SKUBISZEWSKJ; Registrar VALENCIA-OSPINA. 

In the case concerning the Gabcikovo-Nagymaros Project, 

between 

the Republic of Hungary, 
represented by 

5 

H. E. Mr. Gyorgy Szenasi, Ambassador, Head of the International Law 
Department, Ministry of Foreign Affairs, 

as Agent and Counsel; 
H .E. Mr. Denes Tomaj, Ambassador of the Republic of Hungary to the 

Netherlands, 
as Co-Agent ; 
Mr. James Crawford, Whewell Professor of International Law, University of 

Cambridge, 
Mr. Pierre-Marie Dupuy, Professor at the University Pantheon-Assas 

(Paris II) and Director of the Institut des hautes etudes internationales 
of Paris, 

Mr. Alexandre Kiss, Director of Research, Centre national de Ia recherche 
scientifique (retd.), 

Mr. Laszlo Valki, Professor of International Law, Eotvos Lorand Univer­
sity, Budapest, 



PROJET GABCiKOVO-NAGYMAROS (ARRET) 8 

Developpement durable - Dispositions du traite permeuan.t aux parties, 
d 'un commun accord. de tenir compte de ces normes - Rejet du traite - Man­
quements rl!ciproques - Integrite de la regle pacta sunt servanda - Traite 
demeurant en vigueur f(lnt qu'il n 'yest pas mis fin d 'un commun accord. 

Consequences juridiques de /'arret de la Cour - Dissolution de la Tcheco­
slovaquie - Arricle 12 de la convention de Vienne de 1978 sur la succession 
d'Etats en matiere de ll'aites - Droit coutwnier - Succession cl'Etats sans 
incidence sur un lraire creunt des droits er obligations « a11aches » au rerritoire 
- Situation irreguliere due aux manquements des deux Parties a leurs obliga­
tions conventionnelles - Ex injuria jus non oritur - Objectifs du traite -
Obligations depassees par /es evenements - Positions adoptees par /es parties 
apres la conclusion du traite - Negociations de bonne Joi - Incidences du pro­
jet sur l'enrironnement - Solution a trouver de commun accord par /es Parties 
- Regime conjoint - Reparation des acres commis par !es deux Parties -
Cooperalion pour /'ulilisation des ressources en eau partagees - Dommages et 
interets - Succession en ce qui concerne !es droits et obligations relatif~ au pro­
jet - Actes illicites croises - Reg!ement des compres concernant la construc­
tion des ouvrages. 

A RR ET 

Presents: M. SCHWEBEL, President; M. WEERAMANTRY, Vice-President; 
MM. ODA, BEDJAOUI, GUILLAUME, RANJEVA, HERCZEGH, SHI, 

FLEISCHHAUER, KOROMA. VERESHCHETIN, PARRA-ARANGUREN, K oou­

MANS, REZEK, juges: M. SKue1szewsK1, juge ad hoc; M. VALENCIA­

OsPrNA, Greffier. 

En l'affaire relative au projet Gabcikovo-Nagymaros. 

entre 

la Republique de Hongrie, 

representee par 
S. Exe. M. Gyorgy Szenasi, ambassadeur, direcleur du departement de droit 

international au ministere des affaires etrangeres, 
comme agent et conseil ; 
S. Exe. M. Denes Tomaj. ambassadeur de la Republique de Hongrie aux 

Pays-Bas. 
comme coagent; 
M. James Crawford, professeur de droit internalional, titulaire de la chaire 

Whewell a l'Universite de Cambridge, 
M. Pierre-Marie Dupuy, professeur a l'Universite Pantheon-Assas (Paris II) 

et directeur de l' lnstitut des hautes etudes internationales de Paris, 

M. Alexandre Kiss. directeur de recherches au Centre national de la re­
cherche scien tifi4 ue (en relraile ), 

M. Laszlo Valki, professeur de droit international a l'Universite Eotvos 
Lorand de Budapest, 
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9 ' GABCiKOVO-NAGYM/\ROS PROJEC'I' (JUDGMENT) 

Mr. Boldizsar Nagy, Associate Professor of International Law, Eotvos 
Lorand University, Budapest, 

Mr. Philippe Sands, Reader in International Law, University of London, 
School of Oriental and African Studies, and Global Professor of Law, 
New York University, 

Ms Katherine Gorove. consulting Attorney, 
as Counsel and Advocates ; 
D r. lloward Wheater, P rofessor of H ydrology, Imperial College, London. 
Dr. Gabor Vida, Professor of Biology, Eotvos Lorand University, Budapest, 

Member of the Hungarian Academy of Sciences, 
Dr. Roland Carbiener. Professor emeritus of the University of Strasbourg, 
Dr. Klaus Kern. consulting Engineer, Karlsruhe, 
as Advocates ; 
Mr. Edward Helgeson, 
Mr. Stuart Oldham, 
Mr. Peter Molnar, 
as Advisers: 
Dr. Gyorgy Kovacs, 
Mr. Timothy Walsh, 
Mr. Zollan Kovacs, 

as Technical Advisers ; 
Dr. Attila Nyikos, 

as Assistant: 
Mr. Axel Gosseries, LL. M., 
as Translator ; 

Ms Eva Kocsis, 
Ms Katinka Tompa, 

as Secretaries, 

and 

the Slovak Republic, 

represented by 
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H.E. Dr. Peter Tomka, Ambassador, Legal Adviser of the Ministry of For-
eign Affairs, 

as Agent ; 

Dr. Vaclav Mikulka, Member of the International Law Commission, 
as Co-Agent, Counsel and Advocate; 

Mr. Derck W. Bowett, C.B.E., Q.C., F. B.A., Whewell Professor emeritus of 
International Law at the U niversity of Cambridge, fo rmer Member of the 
International Law Commission, 

as Counsel; 

Mr. Stephen C. McCaffrey, Professor of International Law at the University 
o f the Pacific. McGeorge School of Law, Sacramento, United States o f 
America, former Member of the lncernational Law Commission, 

Mr. Alain Pellet, Professor at the University of Paris X-Nanterre and at the 
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M. Boldizsar Nagy. professcur associe de droit international a l'Universitc 
Eotvos Lorand de Budapest. 

M. Philippe Sands, charge de cours de droit international a la School or 
Oriental and African Studies de l"Universite de Londres, et Global Profes­
sor of Law a l'Universite de New York. 

Mme Katherine Gorove, juriste-conseil, 

comme conseils el avocats: 

M. Howard Wheater, professeur d'hyd rologie a !'Imperial College de Londres. 
M. Gabor Vida, professeur de biologie a l'Universite Eotvos Lorand de 

Budapest. membre de l'Academie des sciences de I Jongrie, 
M. Roland Carbiener. professeur cmerite de l'Universite de Strasbourg. 
M. Klaus Kern. ingenieur-conseil a Karlsruhe, 

comme a voca ts: 

M. Edward Helgeson, 
M. Stuart Oldham, 
M. Peter Molnar, 

comme conseillers: 

M. Gyorgy Kovacs. 
M. Timothy Walsh. 
M. Zoltan Kovacs, 

comme conseillers techniques: 

M. Attila Nyikos, 

cornme assistant: 

M . Axel Gosseries. LL.M., 

comme traducteur ; 

Mm" Eva Kocsis, 
M""' Katinka Tompa, 

comme secretaircs, 

et 

la Republ iquc slovaque, 

representec par 

S. Exe. M. Peter Tomka. ambassadeur. conseiller juridique du rninistere des 
afTaires etrangcres. 

comme agent: 
M. Vaclav Mikulka. membrc de la Commission du droi t international, 

comme coagent, conseil et avocat: 

M. Derek W. Bowell. C.B.E .. Q.C.. F.B.A.. proresseur emerite, ancicn titu­
laire de la chairc Whewell a l'Univcrsite de Cambridge, ancien membrc de 
la Commission du droit international, 

comme conscil : 
M. Stephen C. McCafTrey. professeur de droit international a la McGeorge 

School or Law de l'Univcrsite du Pacifique a Sacramento (Etats-Unis 
d·Ameriquc), ancien membre de la Commission du droit international. 

M. Alain Pellet. professeur a l'Universite de Paris X-Nanterre et a l'lnstitut 

6 



10 GABCiKOVO- NAGYMAROS PROJECT (J UDGMENT) 

Institute of Political Studies. Paris, Member of the International Law 
Commission, 

Mr. Walter D. Sohier, Member of the Bar of the State of New York and of 
the District of Columbia, 

Sir Arthur Watts. K.C.M.G .. Q.C., Barrister. Member of the Bar of England 
and Wales. 

M r. Samuel S. Wordsworth, avocal a la cour d'appel de Paris, Solicitor of 
the Supreme Court of England and Wales. frere Cholmeley, Paris, 

as Counsel and Advocates; 
Mr. Igor Mucha, Professor of Hydrogcology and Former Head of the 

G roundwater Department a t the Faculty of Natural Sciences of Comenius 
University in Bra tislava. 

Mr. Karra Yenkateswa ra Rao, Di rector of Water Resources Engineering, 
Department of Civil Engineering, City University. London, 

Mr. Jens Christian Refsgaard, Head of Research and Development, Danish 
Hydraulic Inst itute. 

as Counsel and Experts; 
Dr. Cecilia Kandraeova, Director of Department, Ministry of Foreign 

Affairs, 
Mr. Ludek Krajhanzl, Attorney at Law. Vyroubal KrajbanLI Skacel and 

Partners. Prague. 
Mr. Miroslav Liska, Head of the Division for Public Relations and Exper­

tise. Water Resources Development State Enterprise, Bratislava, 

Dr. Peter VrSansky, Minister-Counsellor. Charge d"afTaires a.i .. of the 
Embassy of the Slovak Republic. The Hague. 

as Counsellors: 
Miss Anouche Beaudouin, allocatairc de recherche a t the University of 

Paris X-Nanterre, 
Ms Cheryl Dunn, Frere Cholmclcy, Paris, 
Ms Nikoleta Glindova, attache. Ministry of Foreign Affairs, 
Mr. Drahoslav Stefanek, a ttache, Ministry of Foreign Affairs, 
as Legal Assistants, 

TH E COURT, 

composed as above. 
after deliberation, 

delivers the following Judgment: 

I . By a letter dated 2 July 1993, filed in the Registry of the Court on the 
same day, the Ambassador of the Republic of Hungary (hereinafter called 
" Hungary"") lo the Netherlands and the Charge d'afTaires ad interim of the Slo­
vak Republic (hereinafter called ''Slovakia") to the Netherlands jointly notified 
to the Court a Special Agreement in English that had been signed al Brussels 
on 1 April 1993 and had entered into force on 28 June 1993, on the date of the 
exchange of instruments of ratifica tion. 

2. T he text of the Special Agreement reads as follows: 

7 



PROJET GABCiKOVO-NAGYMAROS (ARRET) 10 

d'etudes politiques de Paris, membre de la Commission du droit interna­
tional, 

M. Walter D. Schier, membre des barreaux de l'Etat de New York et du 
district de Columbia, 

sir Arthur Watts. K.C.M.G., Q.C., Barrister, membre du barreau d'Angle­
terre et du pays de Galles, 

M. Samuel S. Wordsworth, avocat a la cour d'appel de Paris et Solicitor 
aupres de la Cour supreme d'Angleterre et du pays de Galles. Frere Chol­
meley, Paris, 

comme conseils et avocats; 

M. Igor Mucha. professeur d'hydrogeologie et ancien directeur du departe­
ment des eaux souterraines a la faculte des sciences naturelles de l'Univer­
site Comenius de Bratislava, 

M. Karra Venkatcswara Rao, directeur de la section des techniques d'ame­
nagement hydrauliques du departement du genie civil de la City University 
de Landres. 

M. Jens Christian Refsgaard, directeur de la recherche et du developpement 
a l' Institut danois d'hydraulique, 

comme conseils et experts; 
M"'(" Cecilia Kandracova. directeur de departement au ministere des affaires 

etrangeres, 
M. Ludek Krajhanzl, avocat, cabinet Vyroubal Krajhanzl Skacel et associes, 

Prague, 
M. Miroslav Liska, directeur de la division des relations publiques et de 

!'expertise de l'cntreprise d'Etat pour la mise en valeur des ressources en 
eau. Bratislava, 

M. Peter Vrsansky, ministre conseiller, charge d'affaires par interim de 
l"ambassade de la Republique slovaque aux Pays-Bas. 

com me conseillers; 

M11~ Anouche Beaudouin, allocataire de recherche a l'Universite de Paris 
X-Nanterre. 

Mm" Cheryl Dunn , Frere Cholmeley. Paris, 
M"'.: Nikoleta Glindova, attachee au ministere des affaires etrangeres, 
M. Drahoslav Stefanek, attache au ministere des affaires etrangcres, 

comme assistants juridiques, 

LA CouR, 

ainsi composee, 

apres delibere en chambre du conseil, 

rend /'arret suivanr: 

I. Par lettre en date du 2 juillet 1993, deposee au Greffe de la Cour le meme 
jour, l'ambassadeur aux Pays-Bas de la Republique de Hongrie (denommee ci­
apres la «Hongrie») el le charge d'affaires par interim aux Pays-Bas de la 
Republique slovaque (denommee ci-apres la «Slovaquie») ont notifie conjoin­
tement a la Cour un compromis en langue anglaise. signe a Bruxelles le 7 avril 
1993 et entre en vigueur le 28 juin 1993 a la date de l'echange des instruments 
de ratification. 

2. Dans sa traduction frarn;:aise, le texte du compromis se lit comme suit: 

7 
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"The Republic of Hungary and the Slovak Repuhlic, 

Considering that dilTerences have arisen between the Czech and Slovak 
Federal Republic and the Republic of Hungary regarding the implementa­
tion and the termination of the Treaty on the Construction and Operation 
of the Gabcikovo-Nagymaros Barrage System signed in Budapest on 
16 September 1977 and related instruments (hereinafter referred to as 'the 
Treaty'). and on the construction and operation of the ' provisional solu­
tion': 

Bearing in mind that the Slovak Republic is one of the two successor 
States of the Czech and Slovak Federal Republic and the sole successor 
State in respect of rights and obligations relating to the Gabcikovo-Nagy­
maros Project; 

Recogni;:ing that the Parties concerned have been unable lo settle these 
differences by negotiations; 

Ha 11ing in mind that both the Czechoslovak and Hungarian delegations 
expressed their commitment to submit the differences connected with the 
GabCikovo-Nagymaros Project in a ll its aspects to binding international 
a rbit ration or to the Internationdl Court of Just ice; 

Desiring that these differences should be settled by the International 
Court of Justice; 

Recalling their commitment lo apply, pending the Judgment of the 
International Court of Justice. such a temporary water management regime 
of the Danube as shall be agreed between the Parties: 

Desiring further to define the issues to be submitted to the International 
Court of Justice. 

Ha1•e agreed as follows: 

Article I 

The Parties submit the questions contained in Article 2 to the Interna­
tional Court of Justice pursuant to Article 40. paragraph 1. of the Statute 
of the Court. 

Article 2 

( I) The Court is requested to decide on the basis of the Treaty and rules 
and principles of general international law. as well as such o ther treaties as 
the Court may find applicable. 

(a) whether the Republic of Hungary was entitled to suspend and subse­
quently abandon. in 1989. the works on the Nagymaros Project and 
on the part of the Gabcikovo Project for which the Treaty attributed 
responsibility lO the Republic of Hungary: 

( h) whether the Czech and Slovak Federal Republic was ent itled to pro­
ceed. in November 1991. to the 'provisional solution· and to put into 
operation from October 1992 this system. described in the Report of 
the Working Group of Independent Experts of the Commission of 
the European Communities. the Republic of I lungary and the Czech 
and Slovak Federal Republic dated 23 November 1992 (damming up 
of the Danube at river kilometre 1851. 7 on Czechoslovak territory 
and resulting consequences on water and navigation course): 
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«La Republique de Hongrie et la Republique slovaque, 

Consideranr que des contestations ont surgi entre la Republique federa­
tive !cheque et sJovaque et la Republique de Hongrie concernant !'applica­
tion et la terminaison du traite relatif a la construction et au fonctionne­
ment du systeme de barrage de GabCikovo-Nagymaros, signe a Budapest 
le 16 septembre 1977, et des instruments y afferents (ci-apres denommes le 
« traite» ), ainsi que la construction et le fonctionnement de la «solution 
provisoire »; 

Tenant compte de ce que la Republique slovaque est l'un des deux Etats 
successeurs de la Republique federative tcheque et slovaque et l'unique 
Etat successeur en ce qui concerne Jes droits et obligations relatifs au pro­
jet GabCikovo-Nagymaros: 

Recunnaissant que les parties concernees ne sent pas parvenues a regler 
ces contestations par voie <le negociation: 

Ayant a /"esprit que tant la delegation tchecoslovaque que la delegation 
hongroise ont declare qu'elles s'engageaiem a soumettre les contestations 
liees au projet Gabcikovo-Nagymaros sous tous ses aspects a un arbitrage 
international obligatoire OU a la Cour internationale de Justice: 

Souhaitani que ces contestations soient reglees par la Cour internatio­
nale de Justice; 

Rappe/ant qu'elles se son1 engagees a appliquer, en artendanl l'arret de 
la Cour internationale de Justice. le regime temporaire de gestion des eaux 
du Danube dont seront convenues les Parties; 

Desirant en outre definir les questions a soumellre a la Cour internatio­
nale de Justice, 

Soni con venues de ce qui suit: 

Article premier 

Les Parties soumettent a la Cour internationale de Justice, conforme­
ment au paragraphe I de !'article 40 du Stalul de la Cour, Jes questions 
enoncees a !'article 2 ci-apres. 

Article 2 

I) La Cour est priee de dire. sur la base du traite et des regles et prin­
cipes du droit international general. ainsi que de tous autres traites qu'elle 
jugera applicables: 

a ) si la Republique de Hongrie etait en droit de suspendre puis d'aban­
donner. en 1989, les travaux relatifs au projet de Nagymaros ainsi qu'a 
la partie du projet de Gabcikovo dont la Republique de Hongrie est 
responsable aux termes du traite; 

h ) si la Republique federative tcheque et slovaque eta it en droit de re­
courir. en novembre 1991, a la «solution provisoire» el de mettre en 
service. a partir d'octobre 1992, ce sys1eme, decrit dans le rapport en 
date du 23 novembre 1992 du groupe de travail d'experts independants 
nommes par la Commbsion des Communautes europeennes, la Repu­
blique de Ho ngrie et la Republique federative tcheque et slovaque 
(construction d'un barrage sur le Danube au kilometre 1851, 7 du 
flcuve, en tcrriloire tchecoslovaque, et consequences en resultant pour 
l'ecoulement des eaux et la navigation): 

8 
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( c) what are the legal effects of the notification, on 19 May 1992, of the 
termination of the T reaty by the Republic of Hungary. 

(2) The Court is also requested to determine the legal consequences. 
including the rights and obligations for Lhe Parties, arising fro m its Judg­
ment on Lhe questions in paragraph I of this Article. 

Article 3 
(I) All questions of procedure and evidence shall be regulated in accord­

ance with the provisions of the Statute and the Rules of Court. 
(2) However. the Parties request the Court to order that the wriuen 

proceedings should consist of: 
( a) a Memorial presented by each of the Parties not later than ten 

months after the date of notification of this Special Agreement to the 
Registrar of the International Court of Justice; 

( b ) a Counter-Memorial presented by each of the Parties not later than 
seven months after the date on which each has received the certified 
copy of the Memorial of the other Party; 

( c J a Reply presented by each of the Parties within such time-limits as the 
Court may order. 

( d ) T he Court may request additional written pleadings by the Parties if 
it so determines. 

(3) The above-mentioned parts of the written proceedings and their 
annexes presented to the Registrar will not be transmitted to the other 
Party until the Registrar has received the corresponding part of the pro­
ceedings from the said Party. 

Article 4 
(I) The Parties agree thaL. pending the final Judgment of the Court, 

they wi ll establish and implement a temporary water management regime 
for the Danube. 

(2) T hey further agree that. in the period before such a regime is estab­
lished or implemented. if either Party believes its rights are endangered by 
the conduct of the other, il may request immediate consultation and ref­
erence, if necessary, to experts, including the Commission of the European 
Communities, with a view to protecting those rights; and that protection 
shall not be sought through a request to the Court under Article 41 or the 
Statute. 

(3) This commitment is accepted by both Parties as fundamental to the 
conclusion and continuing validity of the Special Agreement. 

Article 5 

( I) The Parties shall accept the Judgment of the Court as fi nal and bind­
ing upon them and shall execute it in its entirety and in good fai th. 

(2) Immediately after the transmission of the Judgment the Parties shall 
enter into negotiations on the modali ties for its execution. 

(3) If they are unable to reach agreement within six months, either 
Party may request the Court to render an additional Judgment to deter­
mine the modalities for executing its Judgment. 

Article 6 

(I) The present Special Agreement shall be subject to ratification. 



PROJET GABCIKOVO-NAGYMAROS (ARR ET) 12 

c) quels sont Jes effets juridiq ues de la notification, le 19 mai 1992, de la 
terminaison du traite par la Republique de Hongrie. 

2) La Cour est egalemenl priee de determiner les consequences juridi­
ques, y compris les droits et obligations pour les Parties, de l'arret qu'elle 
rendra sur les questions enoncees au paragraphe I du present article. 

Article 3 

1) Toutes les questions de procedure et de preuve seront reglees confor­
rnement aux uispositions du Statut et du Regle::ment de la Cour. 

2) Toutefois, les Parties prient la Cour de bien vouloir ordonner que la 
procedure ecrite comprenne les pieces suivantes: 
a ) Un memoire presente par chacune des Parties au plus lard dix mois 

apres la da te de la notification du present compromis au Greffier de la 
Cour internationale de Justice; 

b ) un contre-memoire presente par chacune des Parties au plus tard sept 
mois apres la date a laquelle chacune aura re~u la copie certifiee 
Conforme du memoire de l"autre Panie; 

c) une replique presentee par chacune des Parties dans Jes delais que la 
Cour indiquera. 

d) La Cour pourra. si elle le juge utile, demander aux Parties de deposer 
des pieces de procedure ecrite supplementaires. 

3) Les pieces de procedure ecrite susmentionnees et leurs annexes, 
deposees aupres du Greffier, ne seront 1ransmises a l'autre Panie que 
lorsque le Greffier aura rec;u de ladite Partie la piece de procedure corres­
pondante. 

Article 4 

I) Les Parties conviennent. en attendant l'arret definitif de Ia Cour. 
d'etablir et d 'appliquer un regime temporaire de gestion des eaux pour le 
Danube. 

2) Les Parties convienncnt en outre qu'au cas ou ,1au cours de la periode 
precedant )'etablissement OU !'application d·un tel regime, l'une d'entre 
elles considererait que la conduite de l'aucre rnet se droits en danger. elle 
pourra demander des consultations immediates et. au besoin, qu·il soit 
recouru a des experts, y compris la Commission des Communautes eu ro­
peennes, en vue de proteger ces droits ; et que la protection de ces droits ne 
sera pas recherchee au moyen d' une demande presentee a la Cour en vertu 
de !'article 41 du Statut. 

3) Les deux Parties acceptent cet engagement en tant qu'element fo nda­
mental de la conclusion et du maintien de la validite du compromis. 

Article 5 

I) Les Parties s'engagent a accepter l'arret de la Cour comme definitif et 
obligatoire pour elles et a !'executer integralement et de bonne foi. 

2) Aussitot que l'arret leur aura ete remis, Jes Parties engageront des 
negociations pour fixe r \es modalites de son execution. 

3) Si les Parties ne peuvent parvenir a un accord dans un delai de six 
mois, l'une ou l'autre d'entre elles pourra prier la Cour de rendre un arret 
supplementaire pour determiner les modalites d'execution de son arret. 

Article 6 

I) Le present compromis est soumis a ratification. 

9 
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(2) The instruments of ratification shall be exchanged as soon as pos­
sible in Brussels. 

(3) The present Special Agreement shall enter into force on the date of 
exchange of instruments of ratification. Thereafter it will be notified jointly 
to the Registrar of the Court. 

In witness whereof the undersigned being duly aulhorized thereto, have 
signed the present Special Agreement and have affixed thereto their seals." 

3. Pursuant to Article 40, paragraph 3, of the Statute and Article 42 of the 
Rules of Court, copies of the notification and of the Special Agreement were 
transmitted by the Registrar to the Secretary-General of the United Nations, 
Members of the United Nalions and other States entitled to appear before the 
Courl. 

4. Since the Court included upon the Bench no judge of Slovak nationality, 
Slovakia exercised its right under Article 31, paragraph 2, of the Statute to 
choose a judge ad hoc to sit in the case: it chose Mr. Krzysztof Jan Skubi­
szewski. 

5. By an Order dated 14 July 1993, the Court fixed 2 May 1994 as the time­
limit for the filing by each of the Parties of a Memorial and 5 December 1994 
for the filing by each of the Panies of a Counter-Memorial, having regard to 
the provisions of Article 3, paragraph 2 ( a} and (b), of the Special Agreement. 
Those pleadings were duly filed within the prescribed time-limits. 

6. By an Order dated 20 December 1994. the President of the Court, 
having heard the Agents of the Parties, fixed 20 June 1995 as the time-limit 
for the filing of the Replies, having regard to the provisions of Article 3. para­
graph 2 ( c) . of the Special Agreement. The Replies were duly filed within the 
time-limit thus prescribed and, as the Court had not asked for the submission 
of additional pleadings, the case was then ready for hearing. 

7. By letters dated 27 January 1997. the Agent of Slovakia. referring to the 
provisions of Article 56, paragraph l, of the Rules of Court, expressed his Gov­
ernment's wish to produce two new documents; by a letter dated 10 February 
1997, the Agent of Hungary declared that his Government objected to their 
production. On 26 February 1997, after having duly ascertained the views of 
the two Parties. the Court decided, in accordance with Article 56, paragraph 2, 
of the Rules of Court, to authorize the production of those documents under 
certain conditions of which the Parties were advised. Within the time-limit fixed 
by the Court to that end, Hungary submined comments on one of those docu­
ments under paragraph 3 of that same Article. The Court authorized Slovakia 
to comment in turn upon those observations. as it had expressed a wish to do 
so: its comments were received within the time-lim it prescribed for that pur­
pose. 

8. Moreover, each of the Parties asked to be allowed to show a video cas­
sette in the course of the ora l proceedings. The Court agreed to those requests. 
provided that the cassettes in question were exchanged in advance between the 
Parties. through the intermediary of the Registry. That exchange was effected 
accordingly. 

9. In accordance with Article 53, paragraph 2. of the Rules of Court. the 
Court decided, after having ascertained the views of the Parties. that copies of 
the pleadings and documents annexed would be made available to the public as 
from the opening of the oral proceedings. 

10. By a letter dated 16 June 1995. the Agent of Slovakia invited the Court 

10 
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2) Les instruments de ratification seront echanges aussitot que possible a 
Bruxelles. 

3) Le present compromis entrera en vigueur a la date de r echange des 
instrume nts de ratification. II fera ensu ite l'objet d'une notification 
conjointe au Greffier de fa Cour. 

En fo i de quoi Jes soussignes, dument habilites a cet effet. o nt signe le 
present compro mis et y ont appose leur sceau. » 

3. Conformement au paragraphe 3 de !'article 40 du Statut et a l'article 42 
du Regfement de la Cour, des copies de la notification ct d u compromis ont ete 
transmises par le Greffier au Secretaire general de !'Organisation des Nations 
Unies. aux Membres des Nations Unies et aux autres Etats admis a ester 
devanc fa Cour. 

4. La Cour ne comptant pas sur le siege de j uge de nationalite slovaq ue, la 
Slovaquie s'est prevalue du droit que Jui confere le paragraphe 2 de ]'article 31 
du Statut de proceder a la designation d'un juge ad hoc pour Sieger en J'affaire: 
elle a designe a cet effet M. KrzyszlOf Jan Skubiszewski. 

5. Par ordonnance en date du 14 juillel 1993, la Cour a fixe a u 2 mai 1994 la 
date d'cxpiration du delai pour le depot d'un memoire par chaque Pa rtie, et au 
5 decembre 1994 la date d'expiration du delai pour le depot par chacune d'elles 
d'un contre-memoire. eu egard aux dispositions de !'article 3, paragraphe 2. ali­
neas a ) et h) . du compromis. Ces pieces Ont ete dumenl deposees dans !es 
delais ainsi prescrits. 

6. Par ordonnance en da te du 20 decembre 1994, le President de la Cour, 
apres avoir entendu les agents des Parties. a fixe au 20 juin 1995 la date d'expi­
ration du delai pour le depot des repliques. eu egard a ux dispositions de ('ar­
ticle 3. paragraphc 2. alinea c) , du cornpromis. Les repliques ont ete dument 
deposces dans le delai ainsi prescrit et. la Cour n'ayant pas demande la produc­
tion de p ieces supplernentaires, l'affaire s'est a lors trouvee en etat. 

7. Par lcttres du 27 janvier 1997, !'agent de la Slovaquie, se referant a ux dis­
positions du paragraphe l de !'article 56 du Reglement. a exprime le desir de 
son gouvernement <le produire deux nouveaux documents; par lettrc du 
10 fevrier 1997. !'agent de la Ho ngrie a fai t savoir que son gouvernement s'y 
opposait. Le 26 fevrier 1997. apres avoir dument recueilli Jes vues des deux 
Parties. la Cour a decide. conformement au paragraphe 2 de rarticle 56 d u 
Reglement. d'autoriser la production de ces documents sous cenaines condi­
tions dont Jes Parties Ont ete avisees. Dans le delai fixe par la Cour a cet effet. 
la Hongrie a presente des observations au titre du paragraphe 3 du meme a r­
ticle sur l'un de ces documents. La Co ur a a uto rise la Slovaquie, comme celle-ci 
en avait exprime le souhait, a soumettre a son tour des commentaires sur ces 
observations: lesdits commcntaires ont ete rei;:us dans le defai prescrit ~l cecte 
fin. 

8. Chacune des Parties a en o utre demande de pouvoir p resenter une video­
cassette au cours de la procedure orate. La Cour a accede a ces demandes, a la 
condition que Jes casseues en question soient au prealable echangees entre Jes 
Parties par l'entremise du Greffe. II a ainsi ete procede. 

9. Conformement au paragraphe 2 de l' article 53 du Reglement. la Cour a 
decide, apres s'etre renseignee a u pres des Parties, que des exemplaires des 
pieces de p roced ure et des documents y annexes seraient rendus accessibles 
au public c'1 compter de l'ouverture de la procedure o rale. 

10. Par lettre en date du 16 juin 1995. !'agent de la Slovaquie avail invite la 

JO 
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Lo visit the locality to which the case relates and there to exercise its functions 
with regard to the obLaining of evidence, in accordance with Article 66 of the 
Rules of Coun. For his part, lhe Agent of Hungary indicated, by a letter dated 
28 June 1995, that, if the Court should decide that a visit of that kind would be 
useful, his Government would be pleased to co-operate in organizing it. By a 
letter dated 14 November 1995, the Agents of the Parties jointly notified to the 
Court the text of a Protocol of Agreement, concluded in Budapest a nd New 
York the same day, with a view to proposing to the Court the arrangements 
tha t might be made for such a visit in siw; and, by a let ter dated 3 February 
1997, they jointly notified to it the text of Agreed Minutes drawn up in Buda­
pest and New York the same day, which supplemented the Protocol of Agree­
menl of 14 November 1995. By an Order dated 5 February 1997. the Court 
decided to accept the invitation to exercise its functions with regard to the 
obtaining of evidence at a place to which the case relates and, Lo that end, to 
adopt the a rrangements proposed by Lhe Parties. The Court visited the area 
from 1to4 April 1997; it visited a number of locations along the Danube and 
took note of the technical explanations given by the representatives who had 
been designated for the purpose by the Parties. 

11. The Court held a first round of ten public hearings from 3 to 7 Ma rch 
and from 24 to 27 M arch 1997, and a second round of four public hearings on 
10, 1 l , 14 and 15 April 1997, after having made the visit in situ referred to in 
the previous paragraph . During those hearings, the Court heard the oral argu­
ments and replies of: 

For Hungary : H.E. Mr. Szenasi, 
Professor Valki, 
Professor Kiss, 
Professor Vida, 
Professor Carbiener, 
Professor Crawford, 
Professor Nagy, 
Dr. Kern, 
Professor Wheater. 
Ms Gorove. 
Professor Dupuy, 
P rofessor Sands. 

For Slovakia: H.E. Dr. Tomka, 
Dr. Mikulka, 
Mr. Wordsworth, 
Professor McCaffrey, 
Professor Mucha, 
Professor Pellet, 
Mr. Refsgaard, 
Sir Arthur Watts. 

I 2. The Parties replied orally and in wntmg to various questions put by 
Members of the Court. Referring lo the provisions of Article 72 of the Rules of 
Court, each of the Parties submitted to the Court its comments upo n the replies 
given by the other Party to some of those q uestions. 

* 
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Cour a se deplacer sur les lieux auxquels se rapporte l'affairc et a y exercer ses 
fonctions relatives a l'etablissement des preuves. conformement a !'article 66 du 
Reglement. Pour sa part, !'agent de la Hongrie avait indique, par lcure en date 
du 28 juin 1995. que. si la Cour jugcail une telle visite utile. son gouverne­
ment serait heureux de collaborer a I' organisation de celle-ci. Par lellre du 14 no­
vembre J995. Jes agents des Parties notifierent conjointement a la Cour le texte 
d'un protocole d'accord, conclu a Budapest et a New York le memc jour. en vue 
de proposer a la Cour les modalites d'une lclle descente sur !es lieux; et, par lettre 
du 3 fevrier I 997, ils lui notifierent conjointement le texte d'un proccs-verbal 
etabli a Budapest et a New York le meme jour. qui completait le protocole 
d'accord du 14 novembre 1995. La Cour. par ordonnance en date du 5 fevricr 
1997, a decide de donner suite a !'invitation qui lui etait faitc d'excrcer ses fonc­
tions relatives a r etablissement des preuvcs sur les lieux auxqucls l'affaire se 
rapporte, et d'adopter a cette fin les modalites proposees par Jes Parties. La 
Cour s'cst dcplacee sur les lieux du I er a u 4 avril 1997; ellc a visilc un certain 
nombre de sites le long du Danube et a pris note des explications techniques qui 
lui ont cte fournics par les representants que lcs Parties avaicnt dcsignes a eet 
effet. 

J I . La Cour a tenu une premiere seric de dix audiences publiques du 3 au 
7 mars et du 24 au 27 mars 1997; elle a tenu une seconde serie de quatre 
audiences publiqucs Jes 10, 11, 14 et 15 avril 1997. aprcs avoir cffectue la des­
ccntc sur les lieux dont ii est fait mention au paragraphe precedent. Au cours de 
ees audiences ont ete entendus en leurs plaidoiries et rcponscs: 

Pour la Hongrie: S. Exe. M. Szenasi, 
M. VaJki. 

Pour la Sloraquie: 

M. Kiss. 
M. Vida, 
M. Carbiener, 
M. Crawford, 
M . Nagy, 
M. Kern, 
M. Wheater, 
M"'" Gorove. 
M. Dupuy, 
M . Sands. 

S. Exe. M. Tomka. 
M. Mikulka, 
M . Wordsworth, 
M. McCaffrey. 
M . Mucha, 
M. Pellet. 
M. Refsgaard. 
sir Arthur Watts. 

12. Les Parties on1 repondu oralcment et par ecrit a divcrses questions 
posees par des membres de la Cour. Se rCferant aux dispositions de !'article 72 
du Reglcment, chacune des Parties a fail tenir a la Cour des observations sur les 
rcponses donnees par rautre Partie a certaines de ccs questions. 

* 
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13. In lhe course of the wrillen proceedings, the following submissions were 
presented by lhe Parties: 

On helralf of Hungary, 

in the Memorial. the Counter-Memorial and lhe Reply (mutaris mutandis iden­
tical lexts): 

12 

"On the basis of the evidence and legal argumenl presented in the 
Memorial, Counter-Memorial and this Reply. the Republic of Hungary 

Requests the Court to adjudge and declare 

First , that the Republic of Hungary was entitled to suspend and subse­
quently abandon the works on the Nagymaros Project and on the part of 
the Gabcikovo Project for which the Treaty attributed responsibility to the 
Republic of Hungary; 

Second, that the Czech and Slovak Federal Republic was nol entitled to 
proceed to the 'provisional solution' (damming up of the Danube at river 
kilometre 1851.7 on Czechoslovak territory and resulting consequences on 
water and navigation course); 

Third. that by its Declaration of 19 May 1992, Hungary validly termi­
nated the Treaty on the Construction and Operation of the Gabcikovo­
Nagymaros Barrage System of 16 Septemher 1977: 

Requests the Court to adjudge and declare ji1rther 

that the legal consequences of these findings and of the evidence and the 
arguments presented to the Court are as follows: 

(I) that the Treaty of 16 September 1977 has never been in force between 
the Republic of Hungary and the Slovak Republic; 

(2) that the Slovak Republic bears responsibility to the Republic of Hun­
gary for maintaining in operation the 'provisional solution· referred to 
above; 

(3) that the Slovak Republic is internationally responsible for the damage 
and loss suffered by the Republic of Hungary and by its nationals as a 
result of the 'provisional solution'; 

(4) that the Slovak Republic is under an obligation to make reparation in 
respect of such damage and loss, the amount of such reparation. if it 
cannot be agreed by the Parties within six months of the date of the 
Judgment of the Court. to be determined by the Court; 

(5) that the Slovak Republic is under the following obligations: 

(a) to return the waters of the Danube to their course along the 
international frontier between the Republic of Hungary and the 
Slovak Republic. that is to say the main navigable channel as 
defined by applicable treaties; 

( b) to restore the Danube to the situation it was in prior to the 
putting into effect of the provisional solution: and 

( c) to provide appropriate guarantees against the repetition of the 
damage and loss suffered by the Republic of Hungary and by its 
nationals." 
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I 3. Dans la procedure ecrite. les conclusions ci-apres ont ete presentees par 
Jes Parties: 

Au nom de la Hongrie . 

dans le memoire, le contre-memoire et la replique (textes idenliques muwri.v 
mutandis): 

«Sur la base des elements de preuve et des arguments juridiques pre­
sentes dans son memoire. son contre-memoire et sa replique, la Repu­
blique de Hongric 

Prie la Cour de dire et juger: 

Premierement. que la Republique de Hongrie etait en droit de suspendre 
puis d'abandonner les travaux relatifs au projet de Nagymaros ainsi qu'a 
la partie du projet de Gabcikovo dom la Republique de Hongrie etait res­
ponsable aux termes du traite: 

Deuxiemement. que la Republique federative tcheque et slovaque n'etait 
pas en droit de recourir a la «solution provisoire» (construction d' un bar­
rage sur le Danube au kilometre 185 l.7 du fleuve, en territoire tchecoslo­
vaque, ct consequences en resultant pour recoulement des eaux et la navi­
gation): 

Truisic~meme111, que. par sa declaration du 19 mai 1992. la Hongrie a 
valablement mis fin au traite du 16 septembre 1977 relatif a la construc­
tion et au fonctionnement du systeme de barrage de Gabcikovo-Nagy­
maros; 

Prie la Cour de dire er juger egalemen1 

que Jes consequences juridiques de ces conclusions et des elements de 
preuve et argumems presemes a la Cour sont les suivantes: 
1) que le traite du 16 septembre 1977 n'a jamais ete en vigueur entre la 

Republique de Hongrie et la Republique slovaque; 
2) que la Republique slovaque est responsable envers la Hongrie pour 

avoi r poursuivi I' exploitation de la «solution provisoire»: 

3) •que la Republique slovaque est internationalement responsable des 
dommages et pertes que la Republique de Hongrie et ses ressortissants 
ont subis du foit de la «solution provisoire»; 

4) que la Republique slovaque est tt:nue de reparer ces dommages el ces 
perles, et QUC le montant de ladite reparation Sera determine par la 
Cour si les Parties ne peuvent en convenir entre elles dans les six mois 
suivant la date a laquelle la Cour aura rendu son arret: 

5) que la Republique slovaque est tenue des obligations suivantes: 

a ) rctablir les eaux du Danube dans leur cours le Jong de la frontiere 
internationale entre la Republique de Hongrie et la Republique slo­
vaque, c'est-a-dire le principal chenal de navigation tel que defini 
par les traites applicables: 

hJ retablir la situation dans laquelle le Danube se lrouvail avant la 
mise en service de la solution provisoire; 

(' ) t'ournir des garanties adequales cont re la repetition des dommages 
et pertes subis par la Republique de Hongrie et par ses ressortis­
sants. » 

12 
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On behalf of Slovakia, 

in the Memorial, the Counter-Memorial and the Reply (mutatis mutandis iden­
tical texts): 

"On the basis of the evidence and legal arguments presented in the Slo­
vak Memorial, Counter-Memorial and in this Reply, and reserving the 
right to supplement or amend its claims in the light of further written 
pleadings, the Slovak Republic 

Requests the Court to adjudge and declare: 

I. That the Treaty between Czechoslovakia and Hungary of 16 September 
1977 concerning the construction and operation of the GabCikovo/ 
Nagymaros System of Locks, and related instruments, and to which the 
Slovak Republic is the acknowledged successor, is a treaty in force and 
has been so from the date of its conclusion ; and that the notification of 
termination by the Republic of Hungary on 19 May 1992 was without 
legal effect. 

2. That the Republic of Hungary was not entitled to suspend and subse­
quently abandon the works on the Nagymaros Project and on that part 
of the GabCikovo Project for which the 1977 Treaty attributed respon­
sibility to the Republic of Hungary. 

3. That the act of proceeding with and putting into operation Variant C, 
the 'provisional solution', was lawful. 

4. That the Republic of Hungary must therefore cease forthwith a ll con­
duct which impedes the full and bona fide implementation of the 1977 
Treaty -and must take all necessary steps to fulfi l its own obligations 
under the Treaty without further delay in order to restore compliance 
with the Treaty. 

5. That, in consequence of its breaches of the 1977 Treaty, the Republic of 
Hungary is liable to pay, and the Slovak Republic is en tilled to receive. 
full compensation for the loss and damage caused lo the Slovak Repub­
lic by those breaches, pl us interest and loss of profits, in the amounts 
to be determined by the Court in a subsequent phase of the proceed ings 
in this case." 

14. In the oral proceedings. the following submissions were presen ted by the 
Parties 

On behalf of Hungary, 

at the hearing or 11 April 1997: 

The submissions read at the hearing were mutatis mutandis identical to those 
presented by Hungary during the written proceedings. 

On behalf of Slovakia, 

at the hearing of 15 April 1997: 

13 

"On the basis of the evidence and legal arguments presented in its writ­
ten and oral pleadings, the Slovak Republic, 

Requests the Court to adjudge and declare: 

I. T hat the Treaty, as defined in the first paragraph of the Preamble to the 
Compromis between the Parties, dated 7 April l 993, concerning the 
construction and opera tion of the Gabcikovo/ Nagymaros System of 
Locks and related instruments, concluded between H ungary and 
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Au nom de la Slovaquie, 

clans le memoire. le contre-memoire et la replique (textes identiques mwatis 
mutandis): 

«Sur la base des elements de preuve et des arguments juridiques pre­
sentes dans son memoire, son contre-memoire et sa replique, et en se reser­
vant le droit de completer ou de modifier son argumentation a la lumiere 
d'autres exposes, la Republique slovaquc 

Prie la Cour de dire er juger : 

I. Que le traite du 16 septembre 1977 entre la Hongric et la Tchecoslova­
quie relatif a la construction et ii l'exploitation du systeme d'ecl uses de 
Gabcikovo-Nagymaros, et les instruments s'y rapportant, a l'egard 
duquel ii est reconnu que la Republique slovaque est l'Etat successeur, 
constituc un traite en vigueur et ce dcpuis la date de sa conclusion; et 
que la notification de terminaison cffectuce le l 9 mai 1992 par la Repu­
blique de Hongrie est sans effet juridique. 

2. Que la Republique de Hongrie n'etait pas en droit de suspendre puis 
d'abandonner les travaux relatif's a u projet de Nagymaros ainsi qu'a la 
partie du projet de Gabcikovo dont la Republique de Hongrie est res­
ponsable aux termes du traite de 1977. 

3. Que le recours a la varianle C. la «solution provisoirc». et sa mise en 
service constitmtient un acle licite. 

4. Que la Republique de Ho ngrie doil des !ors mettrc immediatement un 
terme a toute conduite qui empeche !'application integrale et de bonne 
foi du traite de 1977 et doil prendre toutes les mesures necessaires pour 
s·acquitter des obligations que lui impose cc lraitc sans plus tardcr. afin 
de faire en sorte que le traite soit a nouveau respecte. 

5. Qu'en consequence de sa \'iolation du traite de 1977 la Republique de 
Hongrie doit payer, el la Republique slovaque a le droit de recevoir, 
une indemnisation complete au titre des pertes et dommages occa­
sionnes par ces violations a la Republique slovaquc. y compris les inte­
rets et la reparation du manque a gagncr, dont le montant sera deter­
mine par la Cour !ors d'une phase ulterieure de la prcsentc instance.» 

14. Dans la procedure orale. les conclusions ei-apres ont ete presenlees par 
lcs Parties: 

Au nom de la Hongrie. 
a ('audience du 11 avril 1997: 

Les conclusions lucs a l'audience etaient nwtatis muw11dis identiques a celles 
prcsentces par la Hongrie dans la procedure ecrite. 

Au nom de la Slovaquie. 

a r audience du 15 avril 1997: 

«Sur la base des elements de preuve et des arguments juridiques pre­
sentcs dans ses ecritures et ses plaidoiries oralcs. la Rcpubliquc slovaquc 

Prie la Cour de hien vouloir dire et juger: 

I. Que le traite. tel qu'il est defini a ralinea premier du prcambule du 
compromis entre !es Parties en date du 7 avril 1993. relatif a la construc­
tion et a !'exploitation du systemc d'ecluses de GabCikovo-Nagymaros 
et lcs instruments s'y rapportant. conclu entre la Hongrie et Ia Tche-

13 
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Czechoslovakia and with regard to which the Slovak Republic is the 
successor State, has never ceased to be in force and so remains, and 
that the notification of 19 May 1992 of purported termination of the 
Treaty by the Republic of Hungary was without legal effect: 

2. That the Republic of Hungary was not entitled to suspend and subse­
quently abandon the works on the Nagymaros Project and on that part 
of the Gabcikovo Project for which the 1977 Treaty attributes respon­
sibility to the Republic of Hungary: 

3. That the Czech and Slovak Federal Republic was entitled, in Novem­
ber 1991 , to proceed with the 'provisional solution' and to put this sys­
tem into operation from October 1992: and that the Slovak Republic 
was, and remains, entitled to continue the operation of this system; 

4. That the Republic of Hungary shall therefore cease forthwith all con­
duct which impedes the bona fide implementation of the 1977 Treaty 
and shall take all necessary steps to fulfil its own obligations under the 
Treaty without further delay in order to restore compliance with the 
Treaty, subject to any amendments which may be agreed between the 
Parties; 

5. That the Republic of Hungary shall give appropriate guarantees that it 
will not impede the performance of the Treaty, and the continued 
operation of the system ; 

6. That, in consequence of its breaches of the 1977 Treaty, the Republic of 
Hungary shall. in addition to immediately resuming performance of its 
Treaty obligations, pay to the Slovak Republic full compensation for 
the loss and damage, including loss of profits, caused by those breaches 
together with interest thereon; 

7. That the Parties shall immediately begin negotiations with a view, in 
particular. to adopting a new timetable and appropriate measures for 
the implementation of the Treaty by both Parties, and to fixing the 
amount of compensation due by the Republic of Hungary Lo the Slo­
vak Republic: and that. if rhe Parties are unable to reach an agreement 
within six months, either one of them may request the Court 10 render 
an additional Judgment to determine the modalities for executing its 
Judgment.'' 

* * * 
15. T he present case arose out of the signature, on 16 September 1977, 

by the H ungarian People's Republic and the Czechoslovak People' s 
Republic, of a treary "concerning the construction and operation of the 
GabCikovo-Nagymaros System of Locks" (hereinafter called the "1977 
Treaty"). The names of the two contracting States have varied over the 
years; hereinafter they will be referred to as Hungary and Czechoslo­
vakia. The 1977 Treaty entered into force on 30 June 1978. 

Jt provides for the construction and operation of a System of Locks by 
the parties as a "joint investment". According to its Preamble, the bar­
rage system was designed to attain 

14 

"the broad utilization of the natural resources of the Bratislava­
Budapest section of the Danube river for the development of water 
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coslovaquic, a l'egard duquel la Republique slovaque est l'Etat succes­
seur. n'a jamais cesse d'etre en vigueur el le demeure, et que la notifica­
tion, le 19 mai 1992, de la pretendue terminaison du traite par la 
Republique de Hongrie n'a eu aucun effet sur la validite de celui-ci ; 

2. Que la Republique de Hongrie n'etait pas en droit de suspendre puis 
d'abandonner Jes travaux relatifs au projet de Nagymaros ainsi qu'a la 
partie du projet de Gabcikovo dont la Rcpublique de Hongrie est res­
ponsable aux termes du traite; 

3. Que la Republique federative tcheque el slovaque etait en droit de 
recourir. en novembre I 991, a la «solution provisoire» et de mettre ce 
systeme en service a partir d'octobre 1992 et que la Republique slo­
vaque etait et demeure en droit de continuer a mcttre en reuvre ce sys­
teme; 

4. Que la Republique de Hongrie doit des tors mettre inunediatement un 
terme a toute conduite qui empeche !'application de bonne foi du traite 
de 1977 et qu'elle doit prendre toutes !es mesures necessaires pour 
s'acquitter sans retard des obligations que lui impose ce traite, afin de 
faire en sorte que le traite soit a nouveau respecte, sous reserve des modi­
fications qui pourraient y etre apportees par accord entre Jes Parties; 

5. Que la Republique de Hongrie doit donner des garanties adequates de 
s'abstenir d'empecher !'application du traite et le fonctionnement 
continu du systeme; 

6. Qu'en consequence de sa violation du traite de 1977, la Republique de 
Hongrie doit. outre la reprise immediate de J'execution de ses obliga­
tions en verlu du traite, payer a la Republique slovaque une indemnisa­
tion complete au titre des pertes et dommages. y compris le manque a 
gagner. occasionnes par ces violations, assortis des interets; 

7. Que les Parties doivent engager immectiatement des negociations en 
vue, notamment, de !'adoption d'un nouveau calendrier et de mesures 
appropriees pour la mise en reuvre du trajte par Jes deux Parties et la 
fixation du montant de l'indemnite due par la Republique de Hongrie a 
la Republique slovaque; et que si !es Parties ne peuvent parvenir a un 
accord dans un delai de six mois, l'une ou l'autre d'cntre elles pourra 
prier la Cour de rendre un arret supplementaire pour determiner Jes 
modalites d'execution de son arret. » 

* * * 
15. La presente affaire trouve son origine dans la signature, le 16 sep­

tembre 1977, par la Republique populaire tiongroise et la Republique 
socialiste tchecoslovaque d 'un traite «relatif a la construction et au fonc­
tionnement du systeme d'ecluses de Gabcikovo-Nagymaros» (denomme 
ci-apres le « traite de 1977 » ). Le nom des deux Eta ts contractants a varie 
au cours des ans; ils seront denommes ci-apres la H ongrie et la Tcheco­
slovaquie. Le traite de 1977 est entre en vigueur le 30 juin 1978. 

II prevoit la construction et !'exploitation du systeme d'ecluses par !es 
parties «en tant qu'inveslissemenl conjoint». Selon le preambule du 
traite, le systeme de barrage avait pour but 

«de mettre en valeur, de fa;on generale, les ressources naturelles de 
la section Bratislava-Budapest du Danube aux fins du developpe-

14 
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resources, energy, transport, agriculture and other sectors of the 
national economy of the Contracting Parties" . 

The joint investment was thus essentially aimed at the production of 
hydroelectricity, the improvement of navigation on the relevant sec­
tion of the Danube and the protection of the areas along the banks 
against flooding. At the same time, by the terms of the Treaty, the con­
tracting parties undertook to ensure that the quality of water in the Dan­
ube was not impaired as a result of the Project, and that compliance with 
the obligations for the protection of nature arising in connection with the 
construction and operation of the System of Locks would be observed. 

16. The Danube is the second longest river in Europe. flowing along or 
across the borders of nine countries in its 2,860-kilometre course from the 
Black Forest eastwards to the Black Sea. For l42 kilometres, it forms the 
boundary between Slovakia and Hungary. The sector with which this 
case is concerned is a stretch of approximately 200 kilometres, between 
Bratislava in Slovakia and Budapest in Hungary. Below Bratislava, the 
river gradient decreases markedly, creating an alluvial plain of gravel and 
sand sediment. This plain is delimited to the north-east, in Slovak terri­
tory, by the Maly Danube and to the south-west, in Hungarian territory, 
by the Mosoni Danube. The boundary bet.ween the two States is consti­
tuted, in the major part of that region, by the main channel of the river. 
The area lying between the Maly Danube and that channel, in Slovak 
territory, constitutes the Zitny Ostrov; the area between the main chan­
nel and the Mosoni Danube, in Hungarian territory, constitutes the· 
Szigetkoz. Cunovo and, further downstream, Gabcikovo, are situated in 
this sector of the river on Slovak territory, Cunovo on the right bank and 
Gabcikovo on the left. Further downstream, after the confluence of the 
various branches, the river enters Hungarian territory and the topo­
graphy becomes hillier. Nagymaros lies in a narrow valley at a bend in the 
Danube just before it turns south, enclosing the large river island of Szen­
tendre before reaching Budapest (see sketch-map No. l , p. 19 below). 

17. The Danube has always played a vital part in the commercial and 
economic development of its riparian States, and has underlined and 
reinforced their interdependence, making international co-operation 
essential. Improvements to the navigation channel have enabled the Dan­
ube, now linked by canal to the Main and thence to the Rhine, to become 
an important navigational artery connecting the North Sea to the Black 
Sea. In the stretch of river to which the case relates, flood protection 
measures have been constructed over the centuries, farming and forestry 
practised, and, more recently, there has been an increase in population 
and industrial activity in the area. The cumulative effects on the river and 
on the environment of various human activities over the years have not 
all been favourable, particularly for the water regime. 

15 
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ment des secteurs des ressources hydrauliq ues, de l'energie, des 
transports et de !'agriculture et des autres secteurs de l'economie 
nationale des parties contractantes». 

L'investissement conjoint tendait ainsi essentiellement a la production 
d'hydro-electricite, a !'amelioration de la navigation Sur le tron\:On en 
cause du Danube et a la protection des regions riveraines contre Jes inon­
dations. En meme temps, les parties contractantes, selon Jes termes du 
traite, s'engageaient tant a veiller ace que la mise en reuvre du projet ne 
compromette pas la qualite des eaux du Danube qu'a s'acquitter de leurs 
obligations concernant la protection de la nature et decoulant de la construc­
tion et du fonctionncment du systeme d'ecluses. 

16. Parsa longueur, le Danube est le deuxieme fleuve d ' Europe, lon­
geant ou traversant neuf pays sur un cours de 2860 kilometres et se diri­
geant vers l'est, depuis la Foret-Noire jusqu 'a la mer Noire. Sur 142 kilo­
metres, ii constitue la frontiere entre la Slovaquie et la Hongrie. Le sec­
teur auquel se rapporte la presente affaire est un tron\:OO d'environ 
200 kilometres, entre Bratislava, en Slovaquie, et Budapest, en Hongrie. 
En a val de Bratislava, la declivire du fleuve diminue sensiblement, creant 
une plaine alluviale de gravier et de sediments sableux. Cette plaine est 
delimitee au nord-est, en territoire slovaque, par le petit Danube et au 
sud-ouest, en territoire hongrois, par le bras Moson du Danube. La fron­
tiere entre Jes deux Etats est constituee dans Ja majeure partie de cette 
region par le chenal principal du fleuve. La zone comprise entre le petit 
Danube et ce chenal constitue, en territoire slovaque, le Zitny Ostrov; 
celle comprise entre le chenal principal et le bras Moson du Danube cons­
titue, en territoire hongrois, le Szigetkoz. Cunovo et, plus en aval, Gabcf­
kovo sont situes dans ce secteur du fieuve, en territoire slovaque; Cunovo 
est situe sur la rive droite du fleuve et Gabcikovo sur la rive gauche. 
Plus bas, a pres jonction des divers bras, le fleuve entre en territoire hon­
grois et le relief devient plus accidente. Nagymaros se trouve dans 
une vallee etroite a un endroit ou le Danube fait un coude juste avant de 
se diriger vers le sud, entourant la grande Ile fluviale de Szentendre avant 
d 'atteindre Budapest (voir ci-apres, p. I 9, le croquis n° I). 

17. Le Danube a toujours joue un role vital dans le developpement 
commercial et economique des Etats riverains ; ii a mis en evidence et a 
accru leur interdependance, rendant indispensable la cooperation inter­
nationale. Des ameliorations apportees au chenal de navigation ont per­
mis au Danube, aujourd'hui relie par un canal au Main et de la au Rhin, 
de devenir une importante artere de navigation reliant la mer du Nord a 
la mer Noire. Dans le tron9on du fteuve auquel se rapporte la presente 
affaire, des mesures de protection contre les inondations ont ete prises au 
cours des siecles, !'agriculture et la sylviculture ont ete pratiquees et, plus 
recemment, la region a connu un essor demographique et industriel. Les 
effets cumulatifs, sur le fteuve et l'environnement, des diverses activites 
humaines menees au cours des ans n'ont pas tous ete positifs, notamment 
en ce qui concerne le regime des eaux. 

15 
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Only by international co-operation could action be taken to alleviate 
these problems. Water management projects a long the Danube have fre­
quently sought to combine navigational improvements and flood protec­
tion with the production of electricity through hydroelectric power plants. 
The potential of the D anube for the production of hydroelectric power 
has been extensively exploited by some riparian States. The history of 
attempts to harness the potential of the particular stretch of the river at 
issue in these proceedings extends over a 25-year period culminating in 
the signature of the 1977 Treaty. 

18. Article 1, paragraph I, of the I 977 Treaty describes the principal 
works to be constructed in pursuance of the Project. It provided for the 
building of two series of locks, one a t Gabclkovo (in Czechoslovak ter­
ritory) and the other at Nagymaros (in Hungarian territory), to consti­
tute "a single and indivisible operational system of works" (see sketch­
rnap No. 2, p. 21 below). The Court will subsequently have occasion to 
revert in more detail to those works, which were to comprise, inter alia, a 
reservoir upstream of Dunakiliti, in Hungarian and Czechoslovak terri­
tory; a dam at Dunakiliti, in Hungarian territory; a bypass canal, in 
Czechoslovak territory, on which was to be constructed the G abcikovo 
System of Locks (together with a hydroelectric power plant with an 
installed capacity of 720 megawatts (MW)); the deepening of the bed of 
the Danube downstream of the place at which the bypass canal was to 
rejoin the old bed of the river ; a reinforcement of flood-control works 
along the Danube upstream of Nagymaros; the Nagymaros System of 
Locks, in Hungarian territory (with a hydroelectric power plant of a 
capacity of 158 MW) ; and the deepening of the bed of the Danube down­
stream. 

Article 1, paragraph 4, of the Treaty fu rther provided that the techni­
cal specifications concerning the system would be included in the "Joint 
Contractual Plan" which was to be drawn up in accordance with the 
Agreement signed by the two Governments for this purpose on 6 May 
1976; Article 4, paragraph I, for its part, specified that " the join t invest­
ment [would] be carried out in conformity with the joint contractual 
plan". 

According to Article 3, pa ragraph I : 

"Operations connected with the realization of the joint investment 
and with the performance of tasks relating to the operation of the 
System of Locks shall be directed and supervised by the Govern­
ments of the Contracting Parties through ... ( ... 'government 
delegates')." 

Those delegates had, inter alia, "to ensure that construction of the Sys­
tem of Locks is ... carried out in accordance with the approved joint 
contractual plan and the project work schedule". When the works were 
brought into operation, they were moreover "To establish the operating 

17 
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Des mesures destinees a attenuer ces problemes ne pouvaient etre 
prises que dans le cadre d 'une cooperation internationale. Les projets de 
gestion des eaux du Danube ont souvent cherche a combiner ameliora­
tion des conditions de navigation, lutte contre les inondations et produc­
tion d 'electricite par des centrales hydro-electriques. Certains Etats rive­
rains ont largement tire parti des ressources du Danube en matiere de 
production d"energie hydro-electrique. Les tentatives qui ont ete faites 
pour exploiter le potentiel du tron<;on particulier du Aeuve qui est en 
cause dans la presente instance se sont echelonnees sur une periode de 
vingt-cinq ans, qui a culmine avec la signature du lraite de 1977. 

18. Les principaux ouvrages a construire en execution du projet sont 
decrits au paragraphe l de !'article premier du traite de 1977. Deux series 
d 'ecluses etaient prevues, l'une a Gabcikovo (en territoire tchecoslo­
vaque), l'autre a Nagymaros (en territoire hongrois), en vue de consti­
tuer «un systeme d'ouvrages operationnel, unique et indivisible» (voir ci­
apres, p. 21. le croquis n° 2). La Cour aura plus loin !'occasion de revenir 
sur le detail de ces ouvrages, qui devaient notamment comprendre un 
reservoir en amont de Dunakiliti, en territoire hongrois et en terrilOire 
tchecoslovaque; un barrage a Dunakiliti, en territoire hongrois; un canal 
de derivation, en territoire tchecoslovaque, sur lequel devait etre construit 
le systeme d'ecluses de Gabcikovo (de meme qu'une centrale hydro­
electrique d 'une capacite installee de 720 megawatts (MW)); l'approfon­
dissement du lit du Danube a pres la jonction du canal de derivation et de 
l'ancien lit du fleuve; un renforcement des ouvrages de protection contre 
les inondations le long du Danube en amont de Nagymaros ; le systeme 
d'ecluses de Nagymaros, en territoire hongrois (avec une centrale hydro­
electrique d 'une capacite de 158 MW) ; et l'approfondissement du lit du 
Danube en aval. 

Le paragraphe 4 de !'article premier du traite prevoyait que Jes speci­
fications techniques concernant le systeme seraient fixees dans le «plan 
contractuel conjoint», qui devait etre etabli conformement a !'accord 
signe a cette fin par les deux gouvernements le 6 mai 1976; le para­
graphe I de !'article 4 precisait quanta Jui que «l'investissement conjoint 
[serait] effectue conformement au plan contractuel conjoint». 

Aux termes du paragraphe 1 de !'article 3: 

((Les operations liees a la realisation de l'investissernent conjoint 
et a !'execution des tiiches relatives au fonctionnement du systeme 
d'ecluses seront dirigees et supervisees par les gouvernements des 
parties contractantes, par l' intermediaire de ... ( ... «delegues gou­
vernementaux » ). » 

Ces delegues etaient notamment cha rges de «veiller a ce qoe la construc­
tion du systeme d'ecluses soit ... realisee conformement au plan contrac­
tuel conjoint approuve et au calendrier des travaux du projet». Lors de la 
mise en service des ouvrages, ils devaient en outre «etablir les procedures 

17 
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and operational procedures of the System of Locks and ensure compli­
ance therewith." 

Article 4, paragraph 4, stipulated that : 

"Operations relating to the joint investment [should] be organized 
by the Contracting Parties in such a way that the power generation 
plants [would) be put into service during the period 1986-1 990." 

Article 5 provided that the cost of the joint investment would be borne 
by the contracting parties in equal measure. It specified the work to be 
carried out by each one of them. Article 8 further stipulated that the 
Dunakiliti dam, the bypass canal and the two series of locks at Gab­
cikovo and Nagymaros wou ld be "jointly owned'' by the contracting 
parties "'in equal measure" . Ownership of the other works was to be 
vested in the State on whose territory they were constructed. 

The parties were likewise to participate in equal measure in the use of 
the system put in place, and more particularly in the use of the base-load 
and peak-load power generated at ~the hydroelectric power plants 
(Art. 9). 

According to Article I 0, the works were to be managed by the State on 
whose territory they were located, " in accordance with the jointly-agreed 
operating and operational procedures", while Article 12 stipulated that 
the operation, maintenance (repair) and reconstruction costs of jointly 

· owned works of the System of Locks were also to be borne jointly by the 
contracting parties in equal measure. 

According to Article 14, 

"The discharge specified in the water balance of the approved 
joint contractual plan shall be ensured in the bed of the Danube 
(between Dunakiliti and Sap] unless natural conditions or other cir­
cumstances temporarily require a greater or smaller discharge." 

Paragraph 3 of that Article was worded as follows: 

19 

"In the event that the withdrawal of water in the Hungarian­
Czechoslovak section of the Danube exceeds the quantities of water 
specified in the water balance of the approved joint contractual plan 
and the excess withdrawal results in a decrease in the output of 
electric power, the share of electric power of the Contracting Party 
benefiting from the excess withdrawal shall be correspondingly 
reduced. " 

Article 15 specified that the contracting parties 

"shall ensure, by the means specified in the joint contractual plan, 
that the quality of the water in the Danube is not impaired as a 
result of the construction and operation of the System of Locks". 
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operationnelles concernant le systeme d'ecluses et en assurer !'observa­
tion». 

Le paragraphe 4 de !'article 4 stipulait que: 

«Les operations liees a l'investissement conjoint ser[aient] orga­
nisees par les parties contractantes de fa9on que les centrales de 
generation d 'energie soien t mises en service pendant la periode I 986-
1990. » 

L'article 5 disposait que les couts de l'investissement conjoint seraient 
pris en charge, a parts egales, par les parties contractantes. II precisait 
les travaux a realiser par chacune d 'entre elles. L'article 8 ajoutait que le 
barrage de Dunakiliti, le canal de derivation et Jes deux series d 'ecluses 
de Gabcikovo et Nagymaros seraient « la propriete conjointe, a parts 
egales», des parties contractantes. Les autres ouvrages devaient etre la pro­
priete de l' Etat sur le territoire duquel ils etaient construits. 

Les parties devaient de meme participer a parts egales a !'utilisation du 
systeme mis en place et plus particulierement a !'utilisation de J'energie de 
base et de pointe generee dans. les centrales hydro-electriques (art. 9). 

Aux termes de !' article 10, tes ouvrages devaient etre gen~s par l'Etat 
sur le territoire duquel ils se trouvaient, «conformement aux procedures 
operationnelles arretees d 'un commun accord», alors que I' article 12 pre­
voyait que les frais d'exploitation, d 'entretien (reparation) et de recons­
truction des ouvrages du systerne d 'ecluses appartenant en commun aux 
parties contractantes seraient a ussi pris en charge conjointement, a parts 
egales, par celles-ci. 

Conformement a !'article 14: 

«Le debit specifie dans l'equilibre hydraulique prevu dans le plan 
contractuel conjoint approuve sera assure dans le lit du Danube 
[entre Dunakiliti et Sap], a moins que des conditions naturelles ou 
d 'autres circonstances n'exigent temporairement un debit superieur 
ou inferieur. » 

Le paragraphe 3 de cet article etait ainsi libelle: 

«Au cas ou Jes prelevements d'eau du Danube, dans le secteur 
hungaro-tchecoslovaque, depasseraient Jes quantites d 'eau specifiees 
dans l'equilibre hydraulique prevu dans le plan contractuel conjoint 
approuve et ou les prelevements entra'ineraienl une diminution de la 
production d'energie electrique, la part d 'energie electrique revenam 
a la partie contractante ayant procede aux prelevements exceden­
taires sera reduite en consequence.)} 

L'article 15 precisait que Jes parties contractantes 
« veiller[aient], selon Jes modalites specifiees dans le plan contractuel 
conjoint, a ce que la qualite des eaux du Danube ne soit pas com­
promise par suite de la construction et du fonctionnement du sys­
teme d 'ecluses». 

19 
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Article 16 set forth tlhe obligations of the contracting parties concern­
ing the maintenance of the bed of the Danube. 

Article 18, paragraph I, provided as follows: 

"The Contracting Parties, in conformity with the obligations pre­
viously assumed by them, and in particular with article 3 of the Con­
vention concerning the regime of navigation on the Danube, signed 
at Belgrade on 18 August 1948, shall ensure uninterrupted and safe 
navigation on the international fairway both during the construction 
and during the operation of the System of Locks." 

It was stipu lated in Article 19 that: 

"The Contracting Parties shall, through the means specified in the 
joint contractual plan, ensure compliance with the obligations for 
the protection of nature arising in connection with the construction 
and operation of the System of Locks." 

Article 20 provided for the contracting parties to take appropriate 
measures, within the framework of their national investments, for the 
protection of fishing interests in conformity with the Convention con­
cerning Fishing in the Waters of the Danube, signed at Bucharest on 
29 January 1958. 

According to Article 22, paragraph 1, of the Treaty, the contracting 
parties had, in connection with the construction and operation of the 
System of Locks, agreed on minor revision to the course of the State 
frontier between them as follows: 

"(d } In the Dunakiliti-Hrusov head-water area, the State frontier 
shall run from boundary point 161.V.0.a. to boundary stone 
No. J.5. in a straight line in such a way that the territories 
affected, to the extent of about 10-10 hectares shall be offset 
between the two States." 

It was further provided, in paragraph 2, that the revision of the State 
frontier and the exchange of territories so provided for should be effected 
"by the Contracting Parties on the basis of a separate treaty" . No such 
treaty was concluded. 

Finally a dispute settlement provision was contained in Article 27, 
worded as follows: 

" l. The settlement of d isputes in matters relating to the realiza­
tion and operation of the System of Locks shall be a function of the 
government delegates. 

2. If the government delegates are unable to reach agreement on 
the matters in dispute, they shall refer them to the Governments of 
the Contracting Parties for decision." 

19. The Joint Contractual Plan, referred to in the previous paragraph, 
set forth , on a large number of points, both the objectives of the system 
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L'article l 6 indiquait quelles etaient les obligations des parties contrac­
tantes en ce qui concerne l'entretien du lit du Danube. 

Quant a !'article 18, il prevoyait ce qui suit en son paragraphe I : 

«Les parties contractantes, conformement aux obligations qu'elles 
ont precedemment assumees et en paniculier a !'article 3 de la 
convention relative au regime de la navigation sur le Danube signee 
a Belgrade le 18 aout 1948, veilleront a ce que la navigation puisse se 
poursuivre de fa<;on ininterrompue et dans des conditions de securile 
dans le chenal international, tant pendant la construction que pen­
dant le fonctionncrnerH du systeme d 'ecluses.» 

L'article 19 stipulait: 

«Les parties contractantes assureront, par les moyens specifies 
dans le plan contractuel conjoint, le respect des obligations concer­
nant la protection de la nature decoulant de la construction et du 
fonctionnement du systeme d'ecluses. >> 

L'article 20 disposait que, dans le cadre de leurs investissements natio­
naux, les parties contractantes. prendraient les mesures appropriees pour 
proteger Jes interets en matiere de peche conformement a la convention 
relative a la peche dans le Danube. signee a Bucarest le 29 janvier I 958. 

Aux termes du paragraphe I de !'article 22 du traite. les parties contrac­
tantes etaient convenues, dans le conlexte de la construction et du fonction­
nement du systeme d'ecluses, d'apporler des modifications mineures au trace 
de la frontiere d'Etat qui les separe; ces modifications etaient les suivantes: 

«d) Dans le secteur d 'amont de Dunakiliti-Hrusov, la frontiere 
d'Etat ira du point frontiere 161.V.O.a. a la borne frontiere 
n° 1.5., en ligne droite, de fa<;on que les territoires affectes, a 
concurrence d'environ I 0-10 hectares, soient repartis egalement 
entre Jes deux Eta ts.» 

II etait en outre dispose, au paragraphe 2, que la revision de la frontiere 
d 'Etat et l'echange de territoires ainsi prevus seraient effectues «par Jes 
parties contractantes sur la base d'un traite distinct». Un tel traite n'a pas 
ete conclu. 

Enfin, ]'article 27 contenait des dispositions relatives au reglement des 
differends, redigees comme suit: 

«I. Le reglement des differends concernant toutes questions rela­
tives a la realisation et au fonctionnement du systeme d 'ecluses 
incombera aux delegues gouvernementaux. 

2. Si les delegues gouvernementaux ne peuvent parvenir a un 
accord sur Jes questions en litige, ils !es soumetlront aux gouverne­
ments des parties contractantes pour decisions.» 

19. Sur un grand nombre de points, le plan contractuel conjoint men­
tionne au paragraphe precedent precisait a la fois !es objectifs du systeme 
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and the characteristics of the works. In its latest version it specified in 
paragraph 6.2 that the Gabcikovo bypass canal would have a discharge 
capacity of 4,000 cubic metres per second (m3/s). The power plant would 
include "Eight ... turbines with 9.20 m diameter running wheels" and 
would "mainly operate in peak-load time and continuously during high 
water" . This type of operation would give an energy production of 
2,650 gigawatt/hours (GWh) per annum. The Plan further stipulated in 
paragraph 4.4.2: 

"The low wailers are stored every day, which ensures the peak­
load time operation of the Gabcfkovo hydropower plant ... a mini­
mum of 50 m3/s additional water is provided for the old bed [of the 
Danube] besides the water supply of the branch system." 

The Plan further specified that, in the event that the discharge into the 
bypass canal exceeded 4,000-4,500 nr'/s, the excess amounts of water 
would be channelled into the o ld bed. Lastly, according to paragraph 7. 7 
of the Plan: 

"The common operational regulation stipulates that concerning the 
operation of the Dunakiliti barrage in the event of need during the 
growing season 200 m3/s discharge must be released into the old Dan­
ube bed, in addition to the occasional possibilities for rinsing the bed." 

The Joint Contractual Plan also contained "Preliminary Operating and 
Maintenance Rules", Article 23 of which specified that "The final oper­
ating rules [should) be approved within a year of the setting into opera­
tion of the system." (Joint Contractual Plan. Summary Documentation, 
Vol. 0 -1-A.) 

Nagymaros, with six turbines, was, according to paragraph 6.3 of 
the Plan, to be a "hydropower station .. . type of a basic power-station 
capable of operating in peak-load time for five hours at the discharge 
interval ·between 1,000-2,500 m3/s" per day. The intended annual produc-

. tion was to be 1,025 GWh (i.e., 38 per cent of the production of Gabcikovo, 
for an installed power only equal to 21 per cent of that of Gabcikovo). 

20. Thus, the Project was to have taken the form of an integrated joint 
project with the two contracting parties on an equal footing in respect of 
the financing, constrnction and operation of the works. Its single and 
indivisible nature was to have been realized through the Joint Contrac­
tual Plan which complemented the Treaty. Jn particular, Hungary would 
have had control of the sluices at Dunakiliti and the works at Nagy­
maros, whereas Czechoslovakia would have had control of the works at 
Gabcikovo. 

* 
21. The schedule of work had for its part been fixed in an Agreement 

on mutual assistance signed by the two parties on 16 September 1977, at 
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et !es caracteristiques des ouvrages. Dans sa derniere version, ii specifiait 
en son paragraphe 6.2 que le canal de derivation de Gabcikovo aurait 
une capacite de debit de 4000 metres cubes par seconde (m3/s). La cen­
trale compterait «huit turbines ... avec des aubes de 9,20 metres de dia­
metre» et « fonctionner[ait] principalement en regime de pointe et en 
mode continu !ors des hautes eaux». Ce type de fonctionnement permet­
trair une production d 'energie electrique de 2650 gigawatts/heure (GWh) 
par an. Le plan ajoutait en son paragraphe 4.4.2: 

«Les basses eaux sonl emmagasinees chaque jour pour permettre le 
fonctionnement en regime de pointe de la centrale hydro-electrique de 
Gabcikovo ... landis qu'un debit minimum de 50 m·'/s est assure a 
l'ancien lit [du Danube] en sus de l'eau fournie au systeme de bras.» 

Le plan specifiait en outre que, dans les cas ou le debit dans le canal de 
derivation depasserait 4000-4500 m3/s, Jes quantites d 'eau excedencaires 
seraient deversees dans l'ancien lit. Enfin, selon le paragraphe 7. 7 du 
plan: 

«Le reglement operationnel conjoint prevoit qu'en cas de besoin 
pendant la saison vegetative le barrage de Dunakiliti devra envoyer 
200 m3/s dans l'ancien lit du Danube en sus des volumes occasion­
nellement necessaires pour le rinc;age du lit.» 

Le plan contractuel conjoint comprenait egalement des «consignes 
provisoires d 'exploitation et d'entretien» dont !'article 23 precisait que: 
« Les consignes d 'exploitation definitives [seraientJ agreees dans un delai 
d 'un an a compter de la mise en service du systeme.» (Plan contractuel 
conjoint, documentation de synthese, vol. 0-1-A.) 

Quant a Nagymaros, avec six turbines, ii devait s'agir, selon le para­
graphe 6.3 du plan, d 'une «centrale hydro-electrique ... du type centrale 
de base capable de fonctionner en regime de pointe pendant cinq heures 
avec un debit situe entre 1000 et 2500 m3/s» par jour. La production 
annuelle prevue etait de 1025 GWh (soit trente-huit pour cent de la pro­
duction de Gabcikovo pour une puissance installee n'atteignant que vingt 
et un pour cent de celle de Gabcikovo). 

20. Ainsi. le projet devait se presenter comme un projet conjoint inte­
gre dans lequel les deux parties contractantes seraient sur un pied d'ega­
lite en ce qui conccrne le financement. la construction et !'exploitation 
des ouvrages. Son caractere unique et indivisible devait etre concretise 
grace au plan contractuel conjoint qui completait le traite. C'est sous le 
controle de la Hongrie, en particulier, que se seraient trouves les vannes 
de Dunakiliti et !es ouvrages de Nagymaros, tandis que Jes ouvrages de 
Gabcikovo aurait ete places sous le controle de la Tchecoslovaquie. 

* 
2 1. Le calendrier de realisation des travaux avait pour sa part ete fixe 

dans un accord d'assistance mutuelle signe par Jes deux parties le 16 sep-
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the same time as the Treaty itself. The Agreement moreover made some 
adjustments to the allocation of the works between the parties as laid 
down by the Treaty . 

Work on the Project started in 1978. On Hungary's initiative. the two 
parties first agreed , by two Protocols signed on I 0 October 1983 (one 
amending Article 4, paragraph 4, of the 1977 Treaty and the other the 
Agreement on mutual assistance). to slow the work down and to post­
pone putting into operation the power plants, and then, by a Protocol 
signed on 6 February 1989 (which amended the Agreement on mutual 
ussistance), to accelerate the Project. 

22. As a result of intense criticism which the Project had generated in 
Hungary, the Hungarian Government decided on 13 May 1989 to sus­
pend the works a t Nagymaros pending the completion of various studies 
which the competent authorities were to finish before 31 July 1989. On 
21 J uly 1989, the Hungarian Government extended the suspension of the 
works at Nagymaros until 3 1 October 1989, and, in addition, suspended 
the works at Dunakiliti until the same date. Lastly, on 27 October 1989, 
Hungary decided to abandon the works at Nagymaros and to mainta in 
the status quo a t Dunakiliti. 

23. During this period, negotiations were being held between the 
parties. Czechoslovakia also started investigating alternative solutions. 
One of chem, subsequently known as ''Variant c·, entailed a unilateral 
diversion of the Danube by Czechoslovakia on its territory some I 0 kilo­
metres upstream of Dunakiliti (see sketch-map No. 3. p. 26 below). In its 
final stage, Variant C included the construction at Cunovo of an overflow 
dam and a levee linking that dam to the south bank of the bypass canal. 
The corresponding reservoir was to have a smaller surface area and pro­
vide approximately 30 per cent less storage than the reservoir initially 
contemplated. Provision was made for ancillary works, namely: an intake 
structure to supply the Mosoni Danube ; a weir to enable, inter alia, 
floodwater to be directed along the old bed of the Danube ; an auxiliary 
shiplock; and two hydroelectric power plants (one capable of an annual 
production of 4 GWh on the Mosoni Danube, and the other with a pro­
duction of 174 GWh on the old bed of the Danube). The supply of water 
to the side-arms of the Danube on the Czechoslovak bank was to be 
secured by means of two intake structures in the bypass canal at 
Dobrohost' and Gabcikovo. A so lution was to be found for the Hungar­
ian bank. Moreover, the question of the deepening of the bed of the Dan­
ube at the confluence of the bypass canal and the o ld bed of the river 
remained outstanding. 

On 23 July 199 I, the Slovak Government decided " to begin, in Sep­
tember 1991 , construction to put the Gabcikovo Project into operation 
by the provisional solution" . That decision was endorsed by the Federal 
Czechoslovak Government on 25 July. Work on Variant C began 
in November 1991. Discussions continued between the two parties but to 
no avail, and, on 19 May 1992, the Hungarian Government transmitted 
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lembre 1977, en meme temps que le Lraite lui-meme. L 'accord apportait 
par ailleu rs quelqucs retouches a la repartition des travaux entre Jes 
parties telle qu'operee pa r le traite. 

Les travaux relatifs au projet commenceren t en 1978. A !' in itiative de 
la Hongrie. les deux parties convinrent d'abord, par deux protocoles 
signes le 10 octobre 1983 (l'un amendant le paragraphe 4 de l'a rticle 4 du 
traite de 1977 et l'au tre !'accord d'assistance mutuelle), de ralentir Jes tra­
vaux et de differer la mise en service des centra les, puis, par un protocole 
signe le 6 fevrie r 1989 (qui amendait l'accord d 'assistance mutuelle), 
d 'accelerer le projet. 

22. A la suite de vives c ritiques que le projet avait suscitees en Hon­
grie, le Oouvernernent hongrois decida le 13 mai 1989 de suspendre les 
t ravaux a Nagymaros en attendant l'achevement de diverses etudes que 
les autorites competentes devaient mener a bien avant le 31 juillet 1989. Le 
21 juillet 1989, le Gouvernement hongrois prolongea jusqu'au 31 octobre 
1989 la suspension des travaux a Nagymaros et suspendit en outre Jes tra­
vaux a Dunakiliti jusqu'a la meme date. Enfin, le 27 octobre 1989, la 
Hongrie decida d 'abandonner les travaux a Nagymaros et de maintenir le 
statu quo a D unakiliti. 

23. Au cours de cette periode, des negociations furent tenues entre Jes 
part ies. La Tchecoslovaquie mit aussi a l'etude des solu tions de rechange. 
L'une d'entre elles, denommee par la suite «variante C», impliq uait le 
detournement unilaLeral du Danube par la T checoslovaquie sur son ter­
ritoire a quelque I 0 kilometres en amont de Dunakiliti (voir ci-apres, 
p. 26. le croqllis n" 3). Dans son dernier etat, la variante C comporta it la 
construction <'t C unovo d 'un barrage deversoir et d'une digue reliant ce 
barrage a la rive sud du ca nal de deriva tion. Le reservoir correspondant 
devait avoir une surface plus reduite et d isposer d' une capacite de retenue 
d'environ trente pour cent inferieu re a celle du reservoir initialement 
envisage. Des ouvrages accessoires etaient prevus, a savoir: une prise 
d'eau dest inee a alimenter le bras Moson du Danube; un deversoir per­
mettant, nolamment , de diriger les eaux de crue dans l'ancien lit du 
Danube; une eclusc de navigation auxilia ire ; et deux centrales hydro­
electriques (l'une permettant une production ann uelle de 4 G Wh su r le 
bras Mason du Danube, l'autre une production de 174 GWh sur l'ancien 
lit du Danube). L'a limentation en eau des bras secondaires du Danube 
sur la rive tchecoslovaq ue devait et re assuree grace a deux prises d'eau 
situees, dans le canal de derivat ion, a DobrohosL' et a GabCikovo. Une 
solution devait etre trouvee pour la rive hongroise. En outre, la question 
de l'approfondissernenl du lit du Danube au confluent du cana l de deri­
vation et de l'ancien lit du fleuve restait posee. 

Le 23 juillet 199 I, le Oouvernemcnt slovaque decida de «commencer 
en septembre 1991 !es constructions en vue de perrnettre la mise en 
exploitation du projet de Gabcikovo grace a la solution provisoire». 
Cetre decision fu t enterinee par le Gouvernement federa l tchecoslovaque 
le 25 juillet. Les travaux relatifs a la variante C commencerent en novem­
bre 1991. Les discussions se poursuivirent en va in entre Jes deux parties 
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to the Czechoslovak Government a Note Verbale termi nating the 1977 
Treaty with effect from 25 May I 992. On I 5 October 1992, Czechoslo­
vakia began work to enable the Danube to be closed and, starting on 
23 October. proceeded to the damming of the river. 

24. On 23 October 1992, the Court was seised of an "Application of 
the Republic of Hungary v. The Czech and Slovak Federal Republic on 
the Diversion of the Danube R iver"; however, Hungary acknowledged 
that there was no basis on which the Court cou ld have founded its juris­
diction to entertain that application, on which Czechoslovakia took no 
action. In the meanwhile, the Commission of the European Communities 
had offered to mediate and , during a meeting of the two parties with the 
Commission held in London on 28 October 1992, the parties entered into 
a series of interim undertakings. They principally agreed that the dispute 
would be submitted to the International Court of Justice, that a tripartite 
fact-finding mission should report on Variant C not later than 31 Octo­
ber, and that a tripartite group of independent experts would submit sug­
gestions as to emergency measures to be taken. 

25. On 1 January 1993 Slovakia became an independent State. On 
7 April 1993, the "Special Agreement for Submission to the International 
Court of Justice of the Differences between the Republic of Hungary and 
the Slovak Republic concerning the Gabcikovo-Nagymaros Project" was 
signed in Brussels, the text of which is reproduced in paragraph 2 above. 
After the Special Agreement was notified to the Court, Hungary informed 
the Court, by a letter dated 9 August 1993, that it considered its " initial 
Application (to be] now without object. and ... lapsed". 

According to Article 4 of the Special Agreement, "The Parties [agreed] 
that , pending the final Judgment of the Court, they [would] establish and 
implement a temporary water management regime for the Danube." 
However, this regime could not easily be settled. The filling of the 
Cunovo dam had rapidly led to a major reduction in the flow and in the 
level of the downstream waters in the old bed of the Danube as well as in 
the side-arms of the river. On 26 August 1993, Hungary and Slovakia 
reached agreement on the setting up of a tripartite group of experts (one 
expert designated by each party and three independent experts designated 
by the Commission of the European Communities) 

.. In order to provide reliable and undisputed data on the most 
important effects of the current water d ischarge and the remedial 
measures already undertaken as well as to make recommendations 
for appropriate measures. " 

On 1 December 1993 , the experts designated by the Commission of the 
European Communities recommended the adoption of various measures 
to remedy the situation on a temporary basis. The Parties were unable to 
agree on these recommendations. After lengthy negotiations. they finally 
concluded an Agreement "concerning Certain Temporary Technical Meas­
ures and Discharges in the Danube and Mosoni branch of the Danube'', 
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et, le 19 mai 1992, le Gouvernement hongrois transmit au Gouvernement 
tchecoslovaque une note verbale mettant fin, a compter du 25 mai 1992, 
au traite de 1977. Le 15 octobre 1992, la Tchecoslovaquie en ta ma Jes tra­
vaux devant permettre la fermeture du Danube et elle proceda, a partir 
du 23 octobre, au barrage du fteuve. 

24. Le 23 octobre 1992, la Cour fut saisie d' une « requete de la Repu­
blique de Hongrie contre la Republique federative tcheque et slovaque 
concernant le detournement du Danube»; toutefois, la Hongrie recon­
naissait qu ' il n'y avail aucune base sur Jaquelle la Cour eut pu fonder sa 
competence pour connaltre de cette requete, a laquelle la Tchecoslova­
quie ne donna pas suite. Dans l'intervalle, la Commission des Comrnu­
nautes europeennes ava1r offert sa mediation et, lors d'une reunion tenue 
a Landres le 28 octobre 1992 entre les deux parties et la Commission, Jes 
parties prirent divers engagements transitoires. Elles convinrent surtout 
que le differend serait soumis a la Cour internationale de Justice. qu'une 
mission d'enquete tripartite ferait rapport sur la variante C le 31 octobre 
au plus lard el qu'un groupe tripartite d'experts independants ferait des 
propositions concernant Jes mesures d'urgence a prendre. 

25. Le I er janvier 1993, la Slovaquie devint un Etat independant. Le 
7 a vril 1993 fut signe a Bruxelles le « Compromis visant a soumettre a la 
Cour internationale de Justice les contestations entre la Republique de 
Hongrie el la Republique slovaque concernant le projet Gabcikovo­
Nagymaros», donl le texte est reproduit au paragraphe 2 ci-dessus. A pres 
la notification du compromis a la Cour. la Hongrie, par lettre du 9 aout 
1993, informa la Cour qu'elle considerait sa «requete initiale [comme 
desormais) sans objet et ... caduque». 

Aux termes de !'article 4 du com prom is: «Les Parties [etaient con ve­
nues], en attendant l'arret definitif de la Cour, d'etablir et d 'appliquer un 
regime temporaire de gestion des eaux pour le Danube.» Toutefois, l'eta­
blissement de ce regime ne fut pas aise. La mise en eau du barrage de 
Cunovo avait rapidement entraine une importante reduction du debit et 
du niveau des eaux en aval dans l'ancien lit du Danube comme dans Jes 
bras secondaires du Reuve. Le 26 aout 1993, la Hongrie et la Slovaquie 
s'accorderent pour creer un groupe tripartite d 'experts (un expert nomme 
par chaque partie et trois experts independants nommes par la Commis­
sion des Communautes europeennes) 

«afin de recueillir des donnees fiab les et incontestees sur Jes effets les 
plus importants du debit actuel et des mesures correctives deja entre­
prises. ainsi que pour formuler des recommandations sur les mesures 
appropriees». 

Le l "'. decembre 1993, (,es experts nommes par la Commission des Com­
munautes europeennes recommanderent !'adoption de diverses mesures en 
vue de remedier, a titre temporaire, a la situation. Les Panies ne purent se 
mettre d 'accord sur ces recommandations. A !'issue de longues negocia­
tions, elles conclurent finalement, le 19 avril 1995, un accord «concernant 
certaines mesures techniques temporaires et les debits d'eau dans le Danube 
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on 19 April 1995. That Agreement raised the discharge of water into the 
Mosoni Danube to 43 m3/s. It provided for an annual average of 400 m3/s 
in the old bed (not including flood waters). Lastly, it provided for the con­
struction by Hungary of a partially underwater weir near to Dunakiliti 
with a view to improving the water supply to the side-arms of the Danube 
on the Hungarian side. It was specified that this temporary agreement 
would come to an end 14 days after the Judgment of the Court. 

* * * 

26. The first subparagraph of the Preamble Lo the Special Agreement 
covers the disputes arising between Czechoslovakia and Hungary con­
cerning the application and termination. not only of the 1977 Treaty, but 
also of "related instruments"; the subparagraph specifies that, for the 
purposes of the Special Agreement, the l 977 Treaty and the said instru­
ments shall be referred to as " the Treaty". ''The Treaty" is expressly 
referred to in the wording of the questions submitted to the Court in 
Article 2. paragraph 1, subparagraphs ( a ) and ( c), of the Special 
Agreement. 

The Special Agreement however does not define the concept of "related 
instruments .. , nor does it list them. /\s for the Parties. they gave some 
consideration to that question - essentially in the written proceedings -
without reaching agreement as to the exact meaning of the expression or 
as to the actual instruments referred to. The Court notes however that 
the Parties seemed to agree to consider that that expression covers at 
least the instruments linked to the 1977 Treaty which implement it, such 
as the Agreement on mutual assistance of 16 September 1977 and its 
amending Protocols dated, respectively, 10 October 1983 and 6 February 
1989 (sec paragraph 2 1 above), and the Agreement as to the common 
operational regulations of Plenipotentiaries fu lfilling duties related to the 
construction and operation of the Gabcikovo-Nagymaros Barrage Sys­
tem signed in Bratislava on 11 October 1979. The Court notes that Hun­
ga ry, unlike Slovakia, declined to apply the description of related instru­
ments to the 1977 Treaty to the Joint Contractual Plan (see paragraph 19 
above), which it refused to see as "an agreement at the same level as the 
other ... related Treaties and inter-State agreements" . 

Lastly the Court notes that the Parties, in setting out the replies which 
should in their view be given to the questions put in the Special Agree­
ment, concentrated their reasoning on the 1977 Treaty; and that they 
would appear to have extended their arguments to ··related instruments'; 
in considering them as accessories to a whole treaty system, whose fate 
was in principle linked to that of the main part, the 1977 Treaty. The 
Court takes note of the positions of the Parties and considers that it does 
not need to go in to this matter further at th is juncture. 

* * • 
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et le bras Moson du Danube». Cet accord portait le debit d'eau dans le 
bras Moson a 43 m3/s. ll prevoyait une moyenne annuelle de 400 rn3/s 
dans l'ancien lit (en ce non compris !es eaux de crue). II prescrivait enfin la 
construction par la Hongrie d 'un deversoir partiellement noye pres de 
Dunakiliti, en vue d 'ameliorer l'alimentation en eau des bras secondaires 
du Danube du cote hongrois. Il etait precise que cet accord temporaire 
prendrait fin quatorze jours apres le prononce de l'arret de la Cour. 

,. 
* . * 

26. Le premier alinea du preambule du compromis vise Jes contesta­
tions surgies entre la Tchecoslovaquie et la Hongrie concernant !'applica­
tion et la terminaison non seulement du traite de 1977, mais aussi des 
«instruments y afferents»; l'alinea precise qu'aux fins du com prom is le 
traite de 1977 et lesdits instruments seront denommes le «traite». JI est 
expressement fait reference au «traitb dans le texte des questions posees 
a la Cour a !'article 2, paragraphe I, alineas a ) el c) , du compromis. 

Le compromis ne definit toutefois pas la notion d'«instruments ... affe­
rents» au traite de 1977 et n'enumere pas davantage ceux-ci. Quant aux 
Parties, elles ont consacre quelques developpements a cette question -
essentiellement dans lfi procedure ecrite - sans parvenir a s'entendre sur 
le sens exact de l'expression ni sur Jes instruments concrets auxquels elle 
renverrait. La Cour constate cependant que Jes Parties paraissent s'accor­
der pour considerer que cette expression vise au moins Jes instruments 
lies au traite de 1977 qui en assurent la mise en reuvre, tels que !'accord 
d'assistance mutuelle du 16 septembre 1977 et ses protocoles modificatifs 
en date, respectivcment, du I 0 octobre 1983 et du 6 fevrier 1989 (voir para­
graphe 21 ci-dessus), et I' accord relatif a la reglementation operalionnelle 
commune applicable aux plenipotentiaires s'acquittant de fonctions liees 
a la construction et a !'exploitation du systeme de barrage de Gabci­
kovo-Nagymaros, signe a Bratislava le 11 octobre 1979. La Cour note que la 
Hongrie, contrairement a la Slovaquie, a denie le caractere d 'instrument affe­
rent au traite de 1977 au plan contractuel conjoint (voir paragraphe 19 
ci-dessus), dans lequel elle a refuse de voir <<Un accord au meme titre 
que Jes autres traites et accords entre Etats ... lies [au traite de 1977]». 

La Cour fera enfin observer qu'en exposant quelles sont. a Jeur sens. Jes 
reponses qui devraicnt etre donnees aux questions posees dans le compro­
mis, Jes Parties ont concentre leur argumentation sur le traite de 1977 ; et 
qu'elles paraissent avoir etendu leurs arguments a des instruments y affe­
rents» en Jes considerant comme des elements accessoires d' un ensemble 
conventionnel, dont le sort etait en principe lie a celui de l'element princi­
pal constitue par le traite. La Cour prend acte de ces positions des Parties 
et estime ne pas avoir a approfondir davantage cette question a ce stade. 

* * * 
25 
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27. The Court will now turn to a consideration of the questions 
submi tted by the Parties. In terms of Article 2, pa ragraph 1 ( a ) , of the 
Special Agreement, the Court is req uested to decide first 

·'whether the Republic of Hungary was entitled to suspend a nd sub­
sequently abandon. in 1989, the works on the Nagymaros Project 
and on the pan of the Gabcikovo Project for which the Treaty 
a ttributed responsibility to the Republic of Hungary". 

28. The Court would recall that the Gabcikovo-Nagymaros System of 
Locks is characterized in Article I , paragraph l. of the l 977 Treaty as a 
" single and indivisible operational system of works". 

The principal works which were to constitute this system have been 
described in general terms above (see paragraph 18). Details of them are 
given in paragraphs 2 and 3 of Article I of the Treaty. 

26 

For Gabcikovo, paragra ph 2 lists the following works: 

"(a) the Dunak iliti-Hru5ov head-water insta llations in the Da nube 
secto r at r.km. (river k ilometre(s)) 1860-1842, designed for a 
maximum flood stage of 131.10 m.B. (metres above sea-level. 
Baltic system), in Hungarian and Czechoslovak territory; 

( b ) the Dunakiliti dam a nd auxiliary navigation lock at r.km. 
1842, in Hungarian territory; 

( c) the by-pass canal (head-water cana l and tail-water canal) al 
r.km. 1842-1 81 1, in Czechoslovak territory; 

( d) series of locks on the by-pass canal, in Czechoslovak territory, 
consisting o r a hydroelectric power plant with installed capa­
city of 720 MW, double navigation locks and appurtenances 
thereto; 

( e; improved old bed of the Danube at r.km. 1842-1811, in the 
joint Hunga ria n-Czechoslovak section ; 

(/) deepened and regulated bed of the Danube at r.km. 1811-
1791, in the joint Hungarian-Czechoslovak section ." 

For Nagymaros, paragraph 3 specifies the following works: 

" ( a ) head-water installations a nd flood-control works in the 
Danube secto r at r.km. 1791- 1696.25 and in the sectors of 
tributaries affected by flood waters, designed for a maximum 
flood stage of 107.83 m.B .. in Hungarian and Czechoslovak 
territory ; 

{b) series of locks at r.km. 1696.25. in Hungarian territory, con­
sisting of a dam, a hydroelectric power plant with installed 
capacity of 158 MW, double navigation locks and appur­
tenances thereto ; 

{ c) deepened a nd regulated bed of the Danube, in both its 
branches. at r.km. 1696.25-1657, in the Hungarian section." 
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27_ La Cour passera maintenant a !'examen des questions soumises 
par les Parties. Aux termes de !'article 2. paragraphe 1, alinea a ) . du 
compromis, ii est demande en premier lieu a la Cour de dire 

«Si la Republique de Hongrie etail en droit de suspendre puis 
d 'abandonner, en 1989. les travaux relati fs a u projet de Nagymaros 
ainsi qu 'a la partie du projet de Gabcikovo dont la Republique de 
Ho ngrie est responsable aux termes du traite ». 

28. La Cour rappellera que le systeme d 'ecluses de Gabcikovo-Nagy­
rnaros est qual ifie, au paragraphe l de !'article premier du traite de 1977, 
de «systeme d 'ouvrages operationnel, unique et indivisible)>_ 

Les principaux ouvrages qui devaient constituer ce systeme o nt ete 
decrits en termes generaux ci-dessus (voir paragraphe 18). Le detail en est 
donne aux paragraphes 2 et 3 de !'article premier du traite. 

S'agissant de G abcikovo, le paragraphe 2 enumere Jes ouvrages suivants: 

«a) les installations d'amont de Dunakiliti-Hrusov, dans le secteur 
du Danube, a ux kilometres 1860-1 842, corn;ues pour un ni veau 
maximal des hautes eaux de 131, l 0 metres au-dessus du niveau 
de la mer. systeme de la Baltique. en territoires hongrois et 
tchecoslovaq ue; 

b) le barrage de Dunakiliti et l'ecluse de naviga tion auxiliaire a u 
kilometre 1842, en territoire hongrois; 

c) le canal de derivation (canal d'amont et canal d'aval) aux kil o­
metres 1842-1811, en territoire tchecoslovaque; 

d) une serie d·ecluses sur le canal d e derivation, en territoire 
tchecoslovaq ue, comprenant une centrale hyd ro-electrique 
d 'une capacite installee de 720 MW. des eel uses de navigation 
doubles et le materiel connexe: 

e) une amelio ration de l'ancien lit du Danube aux kilometres 
1842-1 8 11 , dans le secteur com mun hungaro-tchecoslovaq ue ; 

f ) l'approfondissement et la regulation du lit du Danube aux kilome­
tres 1811 -179 1, dans le secteur conjoint hungaro-tchecoslovaque >). 

Quant <i Nagymaros. le paragraphe 3 enumere les ouvrages ci-apres: 

<w J installations d 'amont et ouvrages de protectio n cont re Jes ino n­
dations dans le secteur du Danube aux kilometres 179 1-1 696,25 
et dans Jes secteurs des affluents affectes par les crues, conc;us 
pour un niveau maximum des hautes eaux de 107.83 metres 
a u-dessus du nivea u de la mer, systeme de la Baltique, en ter­
ritoires hongrois et tchecoslovaque; 

b) une seric d'ecluses a u kilometre 1696,25, en territoire ho n­
grois, comprenant un barrage, une centra le hydro-electrique 
d'une capacite installee de 158 MW, des ecluses de navigation 
doubles et un materiel connexe; 

c) r approfondissement et la regulation du lit du D a nube, dans ses 
deux branches, aux kilomet res 1696,25-1657. dans le sccteur 
hongrois >> . 

26 
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29. Moreover, the precise breakdown of the works incumbent on each 
party was set out in Article 5, paragraph 5, of the I 977 T reaty, as fol­
lows: 
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"5. The labour and supplies required for the realization of the 
joint investment shall be apportioned between the Contracting 
Parties in the following manner: 

(a) The Czechoslovak Party shall be responsible for: 

( I) the Dunakili ti-Hru5ov head-water installations on the left 
bank, in Czechoslovak territory; 

(2) the head-water canal of the by-pass canal, in Czecho­
slovak territory; 

(3) the Gabcikovo series of locks, in Czechoslovak territory; 
(4) the flood-control works of the Nagymaros head-water 

installations, in Czechoslovak terricory, with the exception 
of the lower I pel district; 

(5) restoration of vegetation in Czechoslovak territory; 

( b} The Hungarian Party shall be responsible for: 

(I) the Dunakiliti-Hrufov head-water installations on the 
right bank, in Czechoslovak territ ory, including the con­
necting weir and the diversionary weir ; 

(2) the Dunakiliti-Hrufov head-water installations on the 
right bank, in H ungarian territory ; 

(3) the Dunakiliti dam, in Hungarian territory; 
( 4) the tail-water canal of the by-pass canal, in Czechoslovak 

territory; 
(5) deepening of the bed of the Danube below Palkovieovo, 

in H ungarian and Czechoslovak territory; 
(6) improvement of the old bed of the Danube, in Hu ngarian 

and Czechoslovak terr itory; 
(7) operational equipment of the Gabcikovo system of locks 

(transport equipment, maintenance machinery), in Czecho­
slovak territory; 

(8) the flood-control works of the Nagymaros head-water 
installations in the lower I pel district, in Czechoslovak 
territory; 

(9) the flood-control works of the Nagymaros head-water 
installations, in H ungarian territory; 

(10) the Nagymaros series of locks, in Hungarian tenitory; 
( 11) deepening of the tail-water bed below the Nagymaros 

system of locks, in Hungarian territory; 
(12) operational equipment or the Nagymaros system of locks 

(transport equipment, maintenance machinery), in H un­
garian territory; 

( 13) restoration of vegetation in Hungaria n territory." 
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29. Par ailleurs, la ventilation precise des travaux incombant a chaque 
partie etait operee comme suit au paragraphe 5 de !'article 5 du traite de 
1977 : 

«5. La main-d'reuvre et les fournitures necessaires pour la realisa­
tion de l'investissernent conjoint seront reparties comme suit entre 
!es parties contractantes: 

a) la partie tchecoslovaq ue sera responsable: 

I) des installations d 'amont de Dunakiliti-Hrufov sur la rive 
gauche. en territoirc tchecoslovaque; 

2) du ca na l d'amonL du canal de deriva t ion, en territoire tche­
coslovaq ue: 

3) de la serie d'ecluscs de Gabcikovo, en territoire tchecoslovaque; 
4) des o uvrages de protection contre les inondations des instal­

latio ns d 'amont de Nagymaros, en territoire tchecoslovaque, 
a !'exception du district inferieur d'lpel; 

5) de la remise en ctat de la vegetation en territoire tchecoslo­
vaque: 

b ) la partie ho ngroise sera responsable : 

I) des installations d'amon1 de Duna kiliti-Hrusov, sur la rive 
droite, en territoirc tchecoslovaquc, y compris la vanne de 
connexion et la vanne de detournement; 

2) des insta llations d 'amont de D unakiliti-H rusov, sur la rive 
droite. en territoirc hongrois: 

3) d u barrage de Dunakiliti, en territoire hongrois; 
4) du canal d 'aval du canal de derivation, en territoire tchcco­

slovaquc ; 
5) de l'approfondissemenl du lit du Da nube en aval de Pa lkovi­

eovo, en territoire hongrois et en territoire tchecoslovaquc; 
6) de !'amelioration de l'ancien lit du Danube, en territoire hon­

grois et en territoirc tchecoslovaquc: 
7) du materiel o perationnel du systemc d'ecluses de Gabcikovo 

(materiel de transport, machines d'entretien), en terri1oire 
tchccoslovaq ue; 

8) des ouvrages de pro tection contre !cs ino ndations des instal­
lations d 'amont de Nagyma ros dans le district inferieu r d 'l pel, 
en territoire tchecoslovaq ue; 

9) des ouvrages de protectio n contre Jes ino ndations des insta l­
l;Hions d'amont de Nagymaros, en tcrritoirc hongrois; 

10) de la serie d 'ecluses de Nagymaros, en territoire hongrois; 
11 ) de l'approfondisscmcnt du lit d 'aval en dessous du systeme 

d'ecluses de Nagymaros, en terri toire hongrois ; 
12) du materiel operationnel du systeme d'ecl uses de Nagymaros 

(materiel de transport, machines d'entretien), en territoire 
hongrois; 

13) de la remise en etat de la vegetation en territoire hongrois.)) 
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30. As the Court has already indicated (see paragraph 18 above). Ar­
ticle 1, paragraph 4. of the 1977 Treaty stipu lated in general terms that 
the "technical specifications" concerning the System of Locks would be 
included in the "joint contractua l plan" . The schedule of work had for its 
part been fixed in an Agreement on mutual assistance signed by the two 
parties on 16 September 1977 (see paragraph 21 above). In accordance 
with the provisions of Article 1, paragraph I, of that Agreement, the 
whole of the works of the barrage system were to have been completed in 
199 1. As indicated in paragraph 2 of that same article, a summary con­
struction schedule was appended to the Agreement, and provision was 
made for a more detailed schedule to be worked out in the Joint Con­
tractual Plan. The Agreement of 16 September 1977 was twice amended 
further. By a Protocol signed on 10 October 1983. the parties agreed first 
to postpone the works and the putting into operation of the power plants 
for four more years; then, by a Protocol signed on 6 February 1989, the 
parties decided. conversely, to bring them forward by 15 months, the 
whole system having to be operational in 1994. A new summary con­
struction schedule was appended to each of those Protocols; those sched­
ules were in turn to be implemented by means of new detailed schedules, 
included in the Joint Contractual Plan . 

3 l. In spring 1989, the work on the Gabcikovo sector was well 
advanced: the Dunakiliti dam was 90 per cent complete, the Gabcikovo 
dam was 85 per cent complete, and the bypass canal was between 60 per 
cent complete (downstream of Gabcikovo) and 95 per cent complete 
(upstream of GabCikovo) and the dykes of the Dunakiliti- Hrufov reser­
voir were between 70 and 98 per cent complete, depending on the loca­
tion. This was not the case in the Nagymaros sector where, although 
dykes had been built, the only structure relating to the dam itself was the 
coffer-dam which was to facil itate its construction. 

32. In the wake of the profound political and economic changes which 
occurred at this time in central Europe, the Gabcikovo-Nagymaros 
Project was the object, in Czechoslovakia and more particularly in Hun· 
gary. of increasing apprehension, both within a sect ion of public opinion 
and in some scientific circles. The uncertainties not on ly about the eco­
nomic viability of the Project. but also, and more so, as to the guarantees 
it offered for preservation of the environment, engendered a climate of 
growing concern and opposition with regard to the Project. 

33. It was against this background that. on 13 May 1989, the Govern­
ment of Hungary adopted a resolution to suspend works at Nagymaros, 
and ordered 
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"the Ministers concerned lo commission further studies in order to 
place the Council of Ministers in a position where it can make well­
founded suggestions to the Pa rliament in connection with the amend­
ment of the international treaty on the investment. In the in terests of 
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30. Cornme la Cour l'a deja indique (voir paragraphe 18), le para­
graphe 4 de !'article premier du traite de 1977 stipulait en termes gene­
raux que les «specifications techniques» concernant le systeme d 'ecluses 
sera ient fixees dans le «plan contractuel conjoint». Le calendrier de rea­
lisation des travaux avail pour sa pan ete fixe dans !'accord d 'assistance 
mutuelle signe par les deux parties le 16 septembre 1977 (voir para­
graphe 21 ci-dessus). Conformement aux dispositions du paragraphe I de 
!'article premier de cet accord, !'ensemble des travaux du systeme de bar­
rage devaient etre acheves en 1991. Ainsi qu' il etait indique au para­
graphe 2 du meme article, un calendrier sommaire des travaux de construc­
tion etait annexe a !'accord; ii y etait prevu qu 'un echeancier plus detaille 
serait etabli dans le cadre du plan contractuel conjoi nt. L'accord du 
16 septembre 1977 rut amende a deux reprises. Par un protocole signe le 
I 0 octobre 1983, ii fut d'abord convenu par les parties de repousser de 
quatre annees les travaux et la mise en service des centrales; puis, par un 
protocole signe le 6 fevrier 1989, les parties deciderent a !'inverse de les 
accelerer de quinze mois, l'ensemble du systeme devant etre operationnel 
en 1994. Un nouveau calendrier somrnaire des travaux de construction 
etait annexe a chacun de ces protocoles; ces calendriers devaient a leur 
tour recevoir effet au moyen de nouveaux echeanciers detailles inscrits 
dans le plan contractuel conjoint. 

31. Au printemps 1989, Jes lravaux concernant le secteur de Gab­
Cikovo etaient bien avances: le barrage de Dunakiliti etait realise a 90 'X,, 
celui de Gabcikovo a 85 %, le canal de derivation entre 60 % (en a val de 
Gabcikovo) et 95 'Y.. (en amont de Gabcikovo) et les digues du reservoir 
de Dunakili ti-Hrusov entre 70 et 98 •y., , selon !es endroils. JI n'en a llait 
pas de meme dans le secteur de Nagymaros ou. si des digues avaient ete 
edifiees, le seul ouvrage relatif au barrage lui-meme a avoir ete mis en 
place etait le batardeau qui devait en permettre la construction. 

32. Dans le sillage des changements politiques et economiques pro­
fonds survenus a cette epoque en Europe centrale, le projet Gabcfkovo­
Nagymaros suscita en Tchecoslovaquie et tout particulierement en Hon­
grie de plus en plus d 'apprehensions dans une partie de !'opinion 
publique et du monde scientifique. Les incertitudes eprouvees, non seu­
lement quant a la viabilite economique du projet, mais aussi et plus 
encore quant aux garanties qu'il presen tail pour ce qui est du respect de 
l'environnement, engendrerent un climat d'inquietude et de contestation 
croissantes autour de ce projet. 

33. Cest dans ce contexte que le Gouvernement hongrois adopla, le 
13 mai 1989, une resolution par laquelle ii suspendait les travaux a Nagy­
maros et ordonnait 

«aux ministres interesses de faire faire de nouvelles etudes afin de 
mettre le conseil des ministres en mesure de presenter au Parlement 
des suggestions dument fondees concernant la modification du traite 
international sur l'investissement considere. lJ nous faut. a cet egard, 
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the above, we must examine the international and legal conse­
quences, the technical considerations, the obligations related to con­
tinuous navigation on the Danube and the environmental/ecological 
a nd seismic impacts of the eventual stopping of the Nagymaros 
investment. To be further examined are the opportunities for the 
replacement of the lost electric energy and the procedures for mini­
mising claims fo r compensation." 

The suspension of the works at Nagymaros was intended to last for the 
duration of these studies, which were to be completed by 31 July 1989. 
Czechoslovakia immediately protested and a document defining the posi­
tion of Czechoslovakia was transmitted to the Ambassador of Hungary 
in Prague on 15 May 1989. The Prime Ministers of the two countries met 
on 24 May 1989, but their talks did not lead to any tangible result. On 
2 June, the Hungarian Parliament authorized the Government to begin 
negotiations with Czechoslovakia for the purpose of modifying the 1977 
Treaty. 

34. At a meeting held by the Plenipotentiaries on 8 and 9 June 1989, 
Hungary gave Czechoslovakia a number of assurances concerning the 
continuation of works in the Gabcikovo sector, and the signed Protocol 
which records that meeting contains the following passage: 

·'The Hungarian Government Commissioner and the H ungarian 
Plenipotentiary stated, that the Hungarian side will complete con­
struction of the Gabcikovo Project in the agreed time and in accord­
ance with the project plans. Directives have already been given to 
continue works suspended in the area due to misunderstanding." 

These assurances were reiterated in a Jetter that the Commissioner of the 
Government of Hunga ry addressed to the Czechoslovak Plenipotentia ry 
on 9 June 1989. 

35. With regard to the suspension of work at Nagymaros, the Hungar­
ian Deputy Prime Minister, in a Jetter dated 24 June 1989 addressed to his 
Czechoslovak counterpart, expressed himself in the following terms: 
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"The Hungarian Academy of Sciences (HAS) has stud ied the envi­
ronmental, ecological and water quality as well as the seismological 
impacts of abandoning or implementing the Nagymaros Barrage of 
the Gabcikovo-Nagymaros Barrage System (GNBS). 

Having studied the expected impacts of the construction in accord­
ance with the original plan, the Committee [ad hoc} of the Academy 
[set up fo r this purpose] came to the conclusion that we do not have 
adequate knowledge of the consequences of environmental r isks. 

In its opinion, the risk of constructing the Ba rrage System in 
accordance with the original plan cannot be considered acceptable. 
Of course, it cannot be stated either that the adverse impacts will 
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examiner les consequences internationales et juridiques, les aspects 
techniques, I' obligation que nous avons d'assurer la navigation conti­
nue sur le Danube et !es incidences du point de vue ecologique et 
sismique de l'arret eventuel de l' investissement de Nagymaros. JI 
convient en outre d'examiner Jes possibilites de remplacer J'energie 
electrique perdue ainsi q ue les moyens a mettre en reuvre pour 
reduire au minimum les demandes d'indemnisation.» 

La suspension des travaux a Nagymaros etait prevue pour le temps de la 
realisation de ces eludes ; celles-ci devaient etre terminees pour le 31 juillet 
1989. La Tchecoslovaquie protesta immediatement; un document definis­
sant la position tchecoslovaque fut remis a l'ambassadeur de Hongrie a 
Prague le 15 mai 1989. Les premiers ministres des deux pays se rencon­
trerent le 24 mai 1989, sans que leurs entretiens n'aboutissent ii des resul­
tats tangibles. Le 2 juin, le Parlement hongrois autorisa le gouvernement 
a entamcr des negociations avec la Tchecoslovaquie a l'effet de modifier 
le traite de 1977. 

34. Au cours d'une reunion que les plenipotenriaires rinrent les 8 et 
9 juin I 989. la Hongrie donna a la Tchecoslovaquie di verses assurances 
concern ant la poursuite des travaux dans le secteur de Gabcikovo; le pro­
tocole signe qui rend compte de cette reunion contient le passage suivant : 

«Le commissaire du Gouvernement hongrois et le plenipotentiaire 
hongrois ont fait savoir que la partie hongroise menerait a bien la 
realisation du projet de GahCikovo dans Jes delais convenus et 
conformement aux plans du projet. Des directives ont deja ete don­
nees pour que les travaux suspendus pour cause de malentendu 
reprennent dans la zone.» 

Ces assurances furent reiterees dans une lettre que le commissaire du 
Gouvernement hongrois adressa au plenipotentiaire tchecoslovaque le 
9 juin 1989. 

35. S'agissant de la suspension des travaux a Nagymaros, le vice-pre­
mier ministre hongrois. dans une lettre en date du 24 ju in I 989 adressee a 
son homologue tchecoslovaque. s'exprima dans les termes suivants: 

« L'Academie des sciences de Hongrie (AS H) a etudie Jes conse­
quences qu'aurait sur l'environnemenl, l'ecologie et la qualite de 
l'eau a insi que sur la situation sismologique, la decision d'abandon­
ner ou de realiser la construction du barrage de Nagymaros. dans le 
cadre du systeme de barrage de Gabcikovo-Nagymaros. 

Apres avoir etudie !es consequences prevues de la construction rea­
lisee selon le plan initial, le comite [ad hoc] de l'Academie [cree a cette 
fi n] est arrive a la conclusion que nous ne disposons pas de connais­
sances satisfaisantes sur les consequences des risques ecologiques. 

A son avis, le risque qu'enlralnerait la construction du systemc de 
barrage conformement au plan initial ne peut etre considere comme 
acceptable. On ne peut evidemment pas declarer non plus que des conse-
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ensue for certain, therefore, according to their recommendation. 
further thorough and time consuming studies are necessary." 

36. The Hungarian and Czechoslovak Prime Ministers met again on 
20 July 1989 to no avail. Immediately after that meeting, the Hungarian 
Government adopted a second resolution. under which the suspension of 
work at Nagymaros was extended to 3 1 October 1989. However, this 
resolution went further, as it also prescribed the suspension, until the 
same date, of the '' Preparatory works on the closure of the riverbed at 
... Dunakiliti" : the purpose of this measure was to invite " international 
scientific institutions [and] foreign scientific institutes and experts" lo co­
operate with " the Hungarian and Czechoslovak institutes and experts'' 
with a view to an assessment of the ecological impact of the Project and 
the " development of a technical and operational water quality guarantee 
system and .. . its implementation". 

37. Jn the ensuing period, negotiations were conducted at various levels 
between the two States, but proved fruitless. Finally, by a letter dated 
4 October 1989, the Hungarian Prime Minister formally proposed to 
Czechoslovakia that the Nagymaros sector of the Project be abandoned 
and that an agreement be concluded with a view to reducing the ecologi­
cal risks associated with the Gabcikovo sector of the Project. He pro­
posed that that agreement should be concluded before 30 July l990. 

The two Heads of Government met on 26 October 1989, and were 
unable to reach agreement. By a Note Verbale dated 30 October 1989, 
Czechoslovakia, confirming the views it had expressed during those talks, 
proposed to Hungary that they should negotiate an agreement on a sys­
tem of technical, operational and ecological guarantees relating to the 
Gabcikovo-Nagymaros Project, "on the assumption that the Hungarian 
party will immediately commence preparatory work on the refilling of the 
Danube's bed in the region of Dunakiliti". It added that the technical 
principles of the agreement could be initialled within two weeks and that 
the agreement itself ought to be signed before the end of March 1990. 
After the principles had been initialled , Hungary "(was to] start the actual 
closure of the Danube bed'' . Czechoslovakia further stated its willingness 
to "conclu[de] ... a separate agreement in which both parties would 
oblige themselves to limitations or exclusion of peak hour operation 
mode of the ... System" . It also proposed "to return to deadlines indi­
cated in the Protocol of October 1983'', the Nagymaros construction 
deadlines being thus extended by 15 months, so as to enable Hungary to 
take advantage of the time thus gained to study the ecological issues and 
formulate its own proposals in due time. Czechoslovakia conduded by 
announcing that, should Hungary continue unilaterally to breach the 
Treaty. Czechoslovakia would proceed with a provisional solution. 

In the meantime, the Hungarian Government had on 27 October 
adopted a further resolution . deciding to abandon the construction of the 
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quences prejudiciables se produiraient inevitablement et ii est done 
necessaire. conformement a la recommandation du comite, d'effectuer 
de nouvelles etudes approfondies qui exigeront beaucoup de temps.» 

36. Les premiers ministres hongrois et tchecoslovaque se rencontrerent 
de nouveau le 20 juillet 1989, sans succes. Aussitot apres cette rencontre, 
le Gouvernement hongrois adopta une deuxieme resolution, aux termes de 
laquelle la suspension des travaux i1 Nagymaros etait prorogee jusqu'au 
31 octobre 1989. Cette resolution allait cependant plus Join , car elle pres­
crivait egalement la suspension, jusqu'a la meme date, des (( travaux pre­
paratoires en vue de la fermeture du lit du fleuve a Dunakiliti )) ; cette 
mesure avail pour objet d ' inviter «Ides] institutions scientifiques interna­
tionales et ... [des] instituls et experts scientifiques etrangers» a cooperer 
avec «fies] instituts et experts hongrois et tchecoslovaques» en vue d'appre­
cier Jes incidences ecologiques du projet et de «mettre au point et realiser 
un systeme technique et operationnel garantissant la qualite de l'eau». 

37. Dans la periode qui suivit, des negociations fu rent menees a divers 
niveaux entre Jes deux Etats, mais cl les s'avererent infructueuses. Finale­
ment, par lettre en date du 4 octobre 1989, le premier ministre hongrois 
proposa formellement a la Tchecoslovaquie !'abandon du projet dans le 
secteur de Nagymaros et la conclusion d 'un accord ayant pour objet de 
reduire !es risques ecologiques lies au projet dans le secteur de Gab­
cikovo. II suggerait que cet accord soit conclu avant le 30 juillet 1990. 

Les deux chefs de gouvernement se rencontrerent le 26 octobre 1989 et 
ne purent parvenir a un accord. Par note verbale du 30 octobre 1989. la 
TchCcoslovaquie, confirmant le point de vue qu'elle avait exprime lors de 
ces entretiens, proposa a la Hongrie de negocier un accord au sujet d'un 
systeme de garanties techniques, operationnelles et ecologiques relatif au 
projet Gabcikovo-Nagymaros. «en partanr de J'hypothese que la partie 
hongroise commencera immediatement \es travaux de preparation du 
remplissage du lit du Danube dans la region de Dunakiliti ». Elle ajoutait 
q ue les principes techniques dudit accord pourraient fare paraphes sous 
quinzaine et que !'accord lui-meme devrait etre signe avant la fin mars 
1990. Des le paraphe, la Hongrie «devra[it] commencer a fermer effecti­
vement le lit du Danube». La T checoslovaquie se disait en outre prete a 
«conclure un accord distinct par lequel !es deux parties s'engageraient 
d 'elles-memes a limiter OU a exclure le fonctionnemenl en regime de 
pointe du systeme». Elle proposait encore «de revenir .. . aux dates limites 
indiquees dans le protocole d'octobre J 983 »,Jes deJais de construction de 
Nagymaros etant ainsi proroges de quinze mois afin de permettre a la 
Hongrie de mettre a profit le temps gagne pour etudier les questions eco­
Jogiques et formuler ses propositions en temps voulu. Enfin, la Tcheco­
slovaquie annon<;ait que, si la Hongrie continuait a enfre indre unilatera­
lement les dispositions du traite, la Tchecoslovaquie se verrait contrainte 
de mettre en ceuvre une solulion provisoire. 

Dans l'intervalle, le Gouvernement hongrois avait adopte le 27 octobre 
1989 une nouvelle resolution par laquelle ii decidait d'abandonner la construe-
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Nagyrnaros dam and to leave in place the measures previously adopted 
for suspending the works at Dunakiliti. Then, by Notes Verbales dated 
3 and 30 November 1989, Hungary proposed to Czechoslovakia a draft 
treaty incorporating its earlier proposals, relinquishing peak power opera­
tion of the Gabcikovo power plant and abandoning the construction of 
the Nagymaros dam. The draft provided for the conclusion of an agree­
ment on the completion of GabCikovo in exchange for guarantees on 
protection or the environment. It finally envisaged the possibili ty of one 
or other party seising an arbitral tribunal or the International Court or 
Justice in the event that differences of view arose and persisted between 
the two Governments about the construction and operation of the Gab­
cikovo dam, as well as measures to be taken to protect the environment. 
Hungary stated that it was ready to proceed immediately "with the pre­
paratory operations for the Dunakiliti bed-decanting", but specified that 
the river would not be dammed at DunakiliLi until the agreement on 
guarantees had been concluded. 

38. During winter 1989-1990, the political situation in Czechoslovakia 
and Hungary alike was transformed, and the new Governments were 
confronted with many new problems. 

rn spring 1990, the new Hungarian Government, in presenting its 
National Renewal Programme, announced that the whole of the Gab­
cikovo-Nagymaros Project was a "mistake" and that it would initiate 
negotiations as soon as possible with the Czechoslovak Government "on 
remedying and sharing the damages" . On 20 December 1990, the Hun­
garian Government adopted a resolution for the opening of negotiations 
with Czechoslovakia on the termination of the Treaty by mutual consent 
and the conclusion of an agreement addressing the consequences of the 
termination. On 15 February 1991, the Hungarian Plenipotentiary trans­
mitted a draft agreement along those lines to his Czechoslovak counter­
part. 

On the same day, the Czechoslovak President declared that the Gab­
cikovo-Nagymaros Project constituted a " totalitarian, gigomaniac monu­
ment which is against nature", while emphasizing that "the problem [was] 
that [the Gabcfkovo power plant] [had] already been built". For his part, 
the Czechoslovak Minister of the Environment stated, in a speech given 
to Hungarian parliamentary committees on 11 September 1991, that "the 
GIN Project [was] an old. obsolete one" , but that, if there were " many 
reasons to change, modify the treaty . . . it [was] not acceptable to cancel 
the treaty ... and negotiate later on" . 

During the ensuing period, Hungary refrained from completing the 
work for which it was still responsible at Dunakiliti. Yet it continued to 
maintain the structures it had already built and, at the end of l 99 l, com­
pleted the works relating to the tail race canal of the bypass canal assigned 
to it under Article 5, paragraph 5 (b), of the 1977 Treaty. 

* * 
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Lion du barrage de Nagymaros et de maintenir Jes mesures de suspension 
des t ravaux anterieurement adoptees pour Dunakiliti. Puis, par des notes 
verbales en date des 3 et 30 novembre 1989, la H ongrie proposa a la Tche­
coslovaquie un projet de traite concretisant ses propositions anterieures 
et portant renonciation a l'exploitation de la centrale de Gabcikovo en 
regime de pointe et abandon de la construction du barrage de Nagymaros. 
Le projet prevoyait en o utre la conclusion d'un accord sur l'achevement de 
Gabcikovo au prix de garanties concernant la protection de J'environne­
ment. II envisageait enfin la possibilite pour l' une ou l'autre partie de saisir 
un tribunal arbitral ou la Cour internationale de Justice au cas ou des diver­
gences de vues auraient surgi et persiste entre Jes deux gouvernements au 
sujet de la const ruction et du fonctionnement du barrage de Gabcikovo 
ainsi que des mesures a prendre pour proteger l'environnement. La Hongrie 
se declarait prete a engager immediatement <des operations de preparation 
du decantage du lit du Danube», ma rs precisair que le fleuve ne serait barre 
a Dunakiliti qu'apres conclusion de !'accord sur les garanties. 

38. Au cours de l' hiver 1989- 1990, la s ituation politique changea pro­
fondement tant en Tchecoslovaquie qu'en Hongrie et les no uveaux gou­
vernemenls eurent a faire face a de nombreux nouveaux probtemes. 

Au printemps 1990, le nouveau Gouvernement hongrois, en presentant 
son «programme de renouveau national}), declara que !'ensemble du pro­
jet Gabcikovo-Nagymaros constituait une «erreur» et qu'il engagerait 
aussitot que possible des negociations avec le Gouvernement tchecoslo­
vaque «sur la remise en l'etat des lieux et le partage des dommages». Le 
20 decembre I 990, le Gouvernement hongrois adopta une resolutio n en 
vue de l'ouvenure de negociations avec la T checoslovaquie sur la tenni­
naison du traite par consentement mutuel et la conclusion d'un accord 
q ui reglerait !es consequences de cette terminaison. Le 15 fevrier 199 1, le 
p!enipotentiairc hongrois faisait parvenir a son homologue tchecoslo­
vaque un projet d 'accord en ce sens. 

Le meme jour, le president tchecoslovaque declara que le projet G abci­
kovo-Nagymaros constituait un «monument totalitaire, atteint de gigantisme 
et contraire a la naturen. tout en soulignant que «le probleme [etait] que Qa 
centrale de Gabcikovo] a[vaitl deja ele construite». Pour sa part, le ministre 
tchecoslovaque de l'environnement indiqua, dans un discours prononce 
devant des commissions du Parlement hongrois le 11 septembre 1991. que «le 
projet GIN constituait un vieux projet, de caractere desuet», mais que 
s'il existait «de nombreuses ra isons de cha nger, de modifier le traite ... ii 
n' [etait] pas acceptable d 'annuler le traite .. . et de negocier plus tard». 

La Hongrie, au cours de la periode qui suivit, s' abstint de terminer les 
travaux qui lui incombaient enco re a Dunakiliti. Elle continua cependant 
d 'entretenir les ouvrages qu'elle y avait deja construits et, a la fin de 
I' an nee J 991, e!Je termina Jes tra vaux afferents au canal de fuite du canal 
de derivation , dont elle avait la responsabilite en vertu de !'article 5, para­
graphe 5, a!inea b}, du traite de 1977. 

"' "' 
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39. The two Parties to this case concur in recognizing that the 1977 
Treaty. the above-mentioned Agreement on mutual assistance of 1977 
and the Protocol of 1989 were validly concluded and were duly in force 
when the facts recounted above took place. 

Further, they do not dispute the fact that, however flexible they may 
have been, these texts did not envisage the possibility of the signatories 
unilaterally suspending or abandoning the work provided for therein , or 
even carrying it out according to a new schedule not approved by the two 
partners. 

40. Throughout the proceedings, Hungary contended that, although it 
did suspend or abandon certain works, on the contrary, it never sus­
pended the application of the 1977 Treaty itself. To justify its conduct, it 
relied essentially on a "state of ecological necessity" . 

Hungary contended that the various installations in the Gabcikovo­
Nagymaros System of Locks had been designed to enable the Gabcikovo 
power plant to operate in peak mode. Water would only have come 
through the plant twice each day, at times of peak power demand. Opera­
tion in peak mode required the vast expanse (60 km2

) of the planned 
reservoir at Dunakiliti, as well as the Nagymaros dam, which was to 
alleviate the tidal effects and reduce the variation in the water level down­
stream of Gabcikovo. Such a system, considered to be more economically 
profitable than using run-of-the-river plants. carried ecological risks 
which it found unacceptable. 

According to Hungary, the principal ecological dangers which would 
have been caused by this system were as follows. At Gabcikovo/ 
Dunakiliti, under the original Project, as specified in the Joint Contrac­
tual Plan, the residual discharge into the old bed of the Danube was 
limited to 50 m3/s, in addition to the water provided to the system of side­
arms. That volume could be increased to 200 m 3/s during the growing 
season. Additional discharges, and in particular a number of artificial 
floods, could also be effected, at an unspecified rate. In these circum­
stances, the groundwater level would have fallen in most of the Szigetkoz. 
furthermore, the groundwater would then no longer have been supplied 
by the Danube - which. on the contrary, would have acted as a drain -
but by the reservoir of stagnant water at Dunakiliti and the side-arms 
which would have become silted up. In the long term, the quality of water 
would have been seriously impaired. As for the surface water, risks of 
eutrophication would have arisen, particularly in the reservoir ; instead of 
the old Danube there would have been a river choked with sand, where 
only a relative trickle of water would have flowed. The network of arms 
would have been for the most part cut off from the principal bed. The 
fluvial fauna and flora, like those in the alluvial plains, would have been 
condemned to extinction. 

As for Nagymaros, Hungary argued that, if that dam had been built, 
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39. Les deux Parties a la presente instance s'accordent pour recon­
naitre que le traite de 1977 ainsi que !'accord d'assistance mutuelle de 
1977 et le protocole de 1989 susmentionnes ont ete valablement conclus 
et etaient dument en vigueur au moment ou se sont produits les faits ci­
dessus rapportes. 

Elles ne contestent pas davantage que ces textes, aussi souples qu'ils 
aient ett\ n'envisageaient pas Ia possibilite pour !es signataires de sus­
pendre OU d 'abandonner unilateralement !es travaux qui y etaient pre­
VUS, VOire de realiser ceux-ci selon Un calendrier nouveau qui n 'eut pas ete 
agree par Jes deux partenaires. 

40. Tout au long de la procedure, la Hongrie a soutenu que, si elle avait 
suspendu ou abandonne cenains travaux, elle n'avait en revanche ja­
rnais suspendu l'application du traite de 1977 lui-meme. Elle a essentiel­
lement invoque, pour justifier sa conduite, un «etat de necessite ecolo­
g1que». 

La Hongrie a fait valoir que les diverses installations du systeme 
d'ecluses de Gabcikovo-Nagymaros avaient ete corn;ues pour permettre a 
la centrale de Gabcikovo de fonctionner en regime de pointe. L'eau ne se 
serait ecoulee a travers la centrale que deux fois par jour, )ors des pe­
riodes de forte demande d 'electricite. L'exploitation en regime de pointe 
rendait necessaires l'enorme etendue (60 km2

) du reservoir prevu a Duna­
kilili ainsi que le barrage de Nagymaros, qui devait attenuer !es vagues de 
fond et reduire la variation du niveau des eaux en aval de Gabcikovo. Un 
tel regime, considere comme economiquement plus rentable que !'utilisa­
tion des installations au fil de l'eau, comportait des risques ecologiques 
inacceptables pour elle. 

D'apres la Hongrie, Jes principaux dangers ecologiques qu'aurait engen­
dres le systeme etaient !es suivants. Pour ce qui est de GabCikovo/Duna­
kiliti, selon le projet initial, tel qu'il a ete precise dans le plan contrac­
tuel conjoint, le debit reserve dans l'ancien lit du Danube etait limite a 
50 m3/s, en sus de l'eau fournie au systeme de bras. Ce volume pouvait etre 
porte a 200 m3/s en saison vegetative. Des deversements supplementaires, 
et notamrnent des inondations artificielles, pouvaient egalement etre rea­
lises, a un rythme non precise. Dans ces conditions, le niveau des eaux 
souterraines aurait baisse clans la plus grande partie du Szigetkoz. En 
outre, la nappe aquifere aurait desormais ete alimenlee non plus par le 
Danube - · qui au contraire aurait joue le role de drain - , mais par le 
reservoir d 'eaux stagnantes de Dunakiliti et Jes bras secondaires qui se 
seraient envases. Sur le long terme, la qualite des eaux en aurait grave­
ment souffert. Ence qui concerne les eaux de surface, des risques d 'eutro­
phisation seraient apparus, notamment dans le reservoir. A l'ancien 
Danube aurait par ailleurs ete substituee une riviere ensablee ou n'aurait 
coule qu'un filet d'eau assez mince. Le reseau des bras aurait ete isole le 
plus souvent du lit principal. La faune et la flore du Aeuve, comme celles 
des plaines alluviales, auraient ete condamnees a disparaitre. 

Quant a Nagymaros, la Hongrie a fail valoir que, si ce barrage avail 
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the bed of the Danube upstream would have silted up and, consequently, 
the quality of the water collected in the bank-filtered wells would have 
deteriorated in this sector. What is more, the operation of the Gabcikovo 
power plant in peak mode would have occasioned significant daily varia­
tions in the water level in the reservoir upstream, which would have con­
stituted a threat to aquatic habitats in particular. Furthermore, the con­
struction and operation of the Nagymaros dam would have caused the 
erosion of the riverbed downstream, along Szentendre Island. T he water 
level of the river would therefore have fallen in this section and the yield 
of the bank-filtered wells providing two-thirds of the water supply of the 
city of Budapest would have appreciably diminished . The filter layer 
would also have shrunk or perhaps even disappeared, and fine sediments 
would have been deposited in certain pockets in the river. For this two­
fold reason, the quality of the infiltrating water would have been severely 
jeopardized. 

From all these predictions, in support of which it quoted a variety of 
scientific studies, Hungary concluded that a ·'state of ecological neces­
sity'' did indeed exist in 1989. 

41. In its written pleadings, Hungary also accused Czechoslovakia of 
having violated various provisions of the 1977 Treaty from before 1989 
- in particular Articles 15 and 19 relating, respectively, to water quality 
and nature protection - in refusing to take account of the now evident 
ecological dangers and insisting that the works be continued, notably at 
Nagymaros. In this context Hungary contended that, in accordance with 
the terms of Article 3, paragraph 2, of the Agreement of 6 May I 976 con­
cerning the Joint Con tractual Plan, Czechoslovakia bore responsibility 
for research into the Project's impact on the environment; Hungary 
stressed that the research carried out by Czechoslovakia had not been 
conducted adequately, the potential effects of the Project on the environ­
ment of the construction having been assessed by Czechoslovakia only 
from September 1990. However, in the final stage of its argument , Hun­
gary does not appear to have sought to formulate this complaint as an 
independent ground formally justifying the suspension and abandonment 
of the works for which it was responsible under the 1977 Treaty. Rather, 
it presented the violations of the Treaty prior to 1989, which it imputes to 
Czechoslovakia, as one of the elements contributing to the emergence of 
a state of necessity. 

42. Hungary moreover contended from the outset that its conduct in 
the present case should not be evaluated only in relation to the Law of 
treaties. It also observed that, in accordance with the provisions of 
Article 4, the Vienna Convention of 23 May 1969 on the Law of Treaties 
could not be applied to the 1977 Treaty, which was concluded before that 
Convention entered into force as between the parties. Hungary has 
indeed acknowledged, with reference to the jurisprudence of the Court, 
that in many respects the Convention reflects the existing customary law. 
Hungary nonetheless stressed the need to adopt a cautious attitude, while 
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ete construit. le lit du Danube en amont se serait envase et, par suite, la 
qualite de l'eau recueillie dans !es puits filtrants sur berge se serait dete­
rioree dans ce secteur. Bien plus, !'exploitation de la centrale de Gab­
cikovo en regime de pointe aurait engendre d ' importantes variations 
journalieres du niveau des eaux dans le reservoir d 'amont, ce qui aurait 
notamment menace !es habitats aquatiques. En outre. la construction et 
!'exploitation du barrage de Nagymaros auraient entralne une erosion du 
lit en aval, le long de l'lle de Szentendre. De ce fait, le niveau des eaux 
dans le fleuve aurait baisse sur ce tro119on et la productivite des puits fil­
trants sur berge assurant. pour les deux tiers, l'alimentation en eau de la 
ville de Budapest aurait sensiblement diminue. Par ailleurs, la couche fil­
trante se serait amincie et aurait meme pu dispara'itre ; des sediments fins 
se seraient deposes dans certaines poches du fleuve. Pour cette double rai­
son, la qualite de l'eau d ' infiltration aurait ete gravement menacee. 

De !'ensemble de ces previsions. a l'appui desquelles elle a cite diverses 
etudes scientifiques, la Hongrie a conclu qu'un «etat de necessite ecolo­
gique» existait bien en 1989. 

41. Dans ses ecritures, la Hongrie a aussi reproche a la Tchecoslova­
quie d 'avoir, des avant 1989, viole differentes dispositions du traite de 
1977 - en particulier ses articles 15 et 19 relatifs, respectivement, a la 
protection de la qualite des eaux et a la protection de la nature - en refu­
sant de prendre en consideration les dangers ecologiques qui s'etaient 
alors precises et en insistant sur la poursuite des travaux. notamment a 
Nagymaros. La Hongrie a soutenu dans ce contexte que, conformement 
aux termes du paragraphe 2 de !'article 3 de raccord du 6 mai 1976 relatif 
au plan contractuel conjoint, !es recherches concernant !' impact du projet 
sur l'environnement incombaient a la Tchecoslovaquie; et la Hongrie a 
souligne que les recherches entreprises par la partie tchecoslovaque 
n'avaient pas ete menees de maniere adequate, les effets potentiels du 
projet sur l'environnement n'ayant ete evalues par la Tchecoslovaquie 
qu'a partir de septembre 1990. Toutefois, dans le dernier etat de son 
argumentation, la Hongrie ne semble pas avoir entendu formuler ce grief 
comme un moyen autonome tendant a justifier fom1ellement la suspen­
sion et !'abandon des travaux dont elle etait responsable aux termes du 
traite de 1977. Elle a plutot presente les violations du traite anterieures it 
1989, qu'elle impute a la Tchecoslovaquie, comme l'un des elements qui 
ont concouru a la survenance d 'un etat de necessite. 

42. La Hongrie a d 'ailleurs d'emblee soutenu que sa conduite en 
l'espece ne devrait pas etre appreciee exclusivemenl a l'aune du droit des 
traites. Elle a en outre fait observer que, conformement aux dispositions 
de son article 4, la convention de Vienne du 23 mai 1969 sur le droit des 
traites ne pouvait s'appliquer au traite de 1977, conclu avant que celle-ci 
n'entre en vigueur entre Jes parties. La Hongrie a certes reconnu, en fai­
sant reference a la jurisprudence de la Cour, qu'a bien des egards la 
convention traduil le droit coutumier existant. Elle n'en a pas moins sou­
ligne la necessite de faire preuve de prudence, tout en suggerant que la 
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suggesting that the Court should consider, in each case, the conformity of 
the prescriptions of the Convention with customary international law. 

43. Slovakia, for its part, denied that the basis for suspending or aban­
doning the performance of a treaty obligation can be found outside the 
law of treaties. It acknowledged that the 1969 Vienna Convention could 
not be applied as such to the 1977 Treaty, but at the same time stressed 
that a number of its provisions are a reftection of pre-existing rules of 
customary international law and specified that this is. in particular, the 
case with the provisions of Part V relating to invalidity, termination and 
suspension of the operation of treaties. Slovakia has moreover observed 
that, after the Vienna Convention had entered into force for both parties, 
Hungary affirmed its accession to the substantive obligations laid down 
by the 1977 Treaty when it signed the Protocol of 6 February 1989 that 
cut short the schedu le of work ; and this led it to conclude that the Vienna 
Convention was applicable to the "contractual legal regime" constituted 
by the network of interrelated agreements of which the Protocol of 1989 
was a part. 

44. In the course of the proceedings, Slovakia argued at length that the 
state of necessity upon which Hunga ry relied did not constitute a reason 
for the suspension of a treaty obligation recognized by the law of treaties. 
At the same time, it cast doubt upon whether '·ecological necessity" or 
"ecological risk" could , in relation to the law of State responsibility, con­
stitute a circumstance precluding the wrongfulness of an act. 

In any event. Slovakia denied that there had been any kind of "eco­
logical state of necessity'' in this case either in 1989 or subsequently. It 
invoked the authority of various scientific studies when it claimed that 
Hungary had given an exaggeratedly pessimistic description of the situa­
tion. Slovakia did not, of course, deny that ecological problems could 
have arisen. However, it asserted that they could to a large extent have 
been remedied. l t accordingly stressed that no agreement had been 
reached with respect to the modalities of operation of the Gabcikovo 
power plant in peak mode, and claimed that the apprehensions of Hun­
gary related only to operating cond itions of an extreme kind. Jn the same 
way, it contended that the original Project had undergone various modi­
fications since 1977 and that it would have been possible to modify it 
even further. for example with respect to the discharge of water reserved 
fo r the old bed of the Danube, or the supply of water to the side-arms by 
means of underwater weirs. 

45. Slovakia moreover denied that it in any way breached the 1977 
Treaty - particularly its Articles 15 and 19 - and maintained, inter a/ia, 
that according to the terms of Article 3, paragraph 2, of the Agreement 
of 6 May 1976 relating to the Joint Contractual Plan, research into the 
impact of the Project on the environment was not the exclusive respon­
sibility of Czechoslovakia but of either one of the parties, depending on 
the location of the works. 

Lastly, in its turn, it reproached Hungary with having adopted its uni­
lateral measures of suspension and abandonment of the works in viola-
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Cour examine clans chaque cas si !es prescriptions de la convention cor­
respondent a l'etat du droit international coutumier. 

43. La Slovaquie, pour sa part, a denie que la suspension ou !'abandon 
de !'execution d'une obligation conventionnelle puisse trouver son fonde­
ment hors du droit des traites. Elle a reconnu que la convention de 
Vienne de 1969 ne pouvait pas s'appl iquer comme telle au traite de 1977; 
mais elle a en meme temps souligne que nombre de ses dispositions tra­
duisent des regles preexistantes du droit international coutumier et a 
precise que tel est en particulier le cas des dispositions de sa partie V affe­
rente a la nullite, a !'extinction et a la suspension de !'application des trai­
tes. La Slovaquie a par ailleurs fait observer qu'apres l'entree en vigueur 
de la convention de Vienne entre les deux parties, la Hongrie avail 
confirme son adhesion aux obligations de fond creees par le traite de 1977 
en signant le protocole du 6 fevrier 1989 qui abregeait le calendrier des 
travaux; et elle en a conclu que la convention de Vienne s'appliquait au 
«regime juridique contractuel» constitue par le reseau d'accords lies les 
uns aux autres dont le protocole de 1989 faisait partie. 

44. Au cours de la procedure, la Slovaquie a longucment plaide que 
l'etat de necessite invoque par la Hongrie ne constituait pas un motif de 
suspension d'une obligation conventionnelle reconnu par le droit des trai­
tes. Elle a en meme temps mis en doute que la «necessite ecologiq ue» ou 
le « risque ecologique» puissenl constiluer, au regard du droit de la res­
ponsabilite des Etats, une circonstance excl uant l'illiceite d 'un acte. 

La Slovaquie a en tout etat de cause nie qu' il y ait eu en l'espece un 
quelconque «etat de necessite ecologique», en 1989 ou par la suite. Se 
reclamant de diverses etudes scientifiques, elle a pretendu que la Hongrie 
avail donne une description exagerement pessimiste de la situation. La 
Slovaquie n'a certes pas conteste que des problemes ecologiques auraient 
pu se poser; mais elle a fait valoir qu'il aurait pu y etre largement reme­
die. Ainsi, elle a souligne qu'aucun accord n'etait intervenu quant aux 
modalites d'exploitation de la centrale de Gabcikovo en regime de pointe. 
et a affirme que les apprehensions hongroises ne se rapportaient qu'a des 
conditions d'exploitation de nature extreme. De meme, elle a soutenu que 
le projet in itial avail deja subi depuis 1977 diverses modifications et qu'il 
aurait pu etre encore modifie, par exemple en ce qui concerne le debit de 
l'eau reserve pour l'ancien lit du Danube OU l'alimentation des bras 
secondaires par l'effet de deversoirs noyes. 

45. La Slovaquie a en outre dementi avoir viole de quelque fac;on que 
ce soit le traite de I 977 - en particulier ses articles 15 et 19 - et a 
notamment fait valoir que, conformement aux termes du paragraphe 2 de 
!'article 3 de !'accord du 6 mai 1976 relatif au plan cootractuel conjoint, 
Jes recherches concernant !'impact du projet sur l'environnement n ' incom­
baient pas exclusivement a Ia Tchecoslovaquie, mais a l' une OU a l'autre 
des parties, selon l'emplacement des ouvrages. 

Enfin, elle a a son tour fa it grief a la Hongrie d'avoir arrete ses rnesures 
unilaterales de suspension et d'abandon des travaux en violation des dis-
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ti on of the provisions of Article 27 of the 1977 Treaty (see paragraph 18 
above), which it submits required prior recourse to the machinery for dis­
pute settlement provided for in that Article. 

* * 
46. The Court has no need to dwell upon the question of the applica­

bility in the present case of the Vienna Convention of 1969 on the Law of 
Treaties. It needs only to be mindful of the fact that it has several times 
had occasion to hold that some of the rules laid down in that Convention 
might be considered as a codification of existing customary law. The 
Court takes the view that in many respects this applies to the provisions 
of the Vienna Convention concerning the termination and the suspension 
of the operation of treaties, set forth in Articles 60 to 62 (see Legal Con­
sequences for States of the Continued Presence of South Africa in Namibia 
( South West Africa) notwithstanding Security Council Resolution 276 
( 1910). Adrisory Opinion, I. CJ. Reports. 1971, p. 47, and Fisheries 
Jurisdiction ( United Kingdom v. Iceland), Jurisdiction of the Court, 
Judgmenc, I. CJ. Reports 1973, p. 18; see also Interpretation of the 
Agreement of 25 March 1951 between the WHO and Egypt, Advisory 
Opinion, I. C.J. Reports 1980. pp. 95-96). 

Neither has the Court lost sight of the fact that the Vienna Convention 
is in any event applicable to the Protocol of 6 February 1989 whereby 
Hungary and Czechoslovakia agreed to accelerate completion of the 
works relating to the Gabcikovo-Nagymaros Project. 

47. Nor does the Court need to dwell upon the question of the rela­
tionship between the law of treaties and the law of State responsibility, to 
which the Parties devoted lengthy arguments, as those two branches of 
international law obviously have a scope that is distinct. A determination 
of whether a convention is or is not in force, and whether it has or has 
not been properly suspended or denounced, is to be made pursuant to the 
Jaw of treaties. On the other hand, an evaluation of the extent to which 
the suspension or denunciation of a convention, seen as incompatible 
with the law of treaties, involves the responsibility of the State which pro­
ceeded to it, is to be made under the law of State responsibility. 

Thus the Vienna Convention of 1969 on the Law of Treaties confines 
itself to defining - in a !imitative manner - the conditions in which a 
treaty may lawfully be denounced or suspended ; while the effects of a 
denunciation or suspension seen as not meeting those conditions are, on 
the contrary, expressly excluded from the scope of the Convention by 
operation of Article 73. It is moreover well established that, when a State 
has committed an internationally wrongful act, its international respon­
sibility is likely to be involved whatever the nature of the obligation it 
has failed to respect (cf. Interpretation of Peace Treaties with Bulgaria, 
Hungary and Romania, Second Phase. Advisory Opinion. I. C.J. Reports 
1950, p. 228; and see Article 17 of the Draft Articles on State Responsi-
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positions de !'article 27 du traite de 1977 (voir paragraphe 18 ci-dessus), 
qui, d'apres elle, prescrivaient le recours prealable aux mecanismes de 
reglement des differends prevus par cet article. 

* * 
46. La Cour n'a pas a s'attarder sur la question de l'applicabilite en 

l'espece de la convention de Vienne de I 969 sur le droic des traites. II lui 
suffira de rappeler qu'a plusieurs reprises deja elle a eu !'occasion de dire 
que cenaines des regles enoncees dans ladite convention pouvaient etre 
considerees comme une codification du droit coutumier existant. La Cour 
est d'avis qu'a bien des egards tel est le cas des regles de la convention de 
Yienne afferentes a !'extinction et a la suspension de !'application des 
traites, enoncees a ses articles 60 a 62 (voir Consequenres juridiques pour 
/es Eta ts de la presence continue de I 'Afrique du Sud en Namibie ( Sud­
Ouest africain ) nonobstcmr la resolution 276 ( 1970) du Conseil de secu­
rite, avis consulwti/ CJJ. Recueil 1971. p. 47, et Competence en matiere 
de pecheries ( Royaume-Uni c. Jslande) . competence de la Cour. arrer, 
C.l.J. Recueil 1973, p. 18; voir egalement Interpretation de /'accord du 
25 mars 1951 entre /'OMS et /Egypte. avis consultarif. C.J.J. RecueH 
1980, p. 95-96). 

La Cour ne perd pas non plus de vue que la convention de Vienne est 
en tout etat de cause applicable au protocole d u 6 fevrier 1989 par lequel 
la Hongrie et la Tchecoslovaquie etaient convenues d'accelerer les tra­
vaux relatifs au projet Gabcikovo-Nagymaros. 

47. La Cour n'a pas davantage a s'etendre sur la question des relations 
qu'entretiennent le droit des traites et le droit de la responsabilite des 
£tats, a laquelle les Pa rties ont consacre de longs developpements. Ces 
deux branches du droit internationa l ont en effet, a !'evidence, des 
champs d·application d istincts. C'esl au regard du d roit des traites qu' il 
convient de determiner si une convention est ou non en vigueur, et si elle 
a ou non ete regulierement suspendue ou denoncee. Cest en revanche au 
regard du droit de la responsabilite des Erats qu'il y a lieu d'apprecier 
dans quelle mesure la suspension ou la denonciation d'une convention 
qui serait incompatible avec le droit des traites engage la responsabilite 
de l' Etat qui y a procede. 

Ainsi, la convention de Vienne de 1969 sur le droit des traites se borne 
a definir -· de fa<;on !imitative - les conditions dans lesquelles un traite 
peut, de fac;on licite, et re denonce ou suspendu; !es effets d'une denoncia­
tion ou d 'une suspension qui ne satisf era it pas a ces conditions sont par 
contre expressement exclus du champ d'application de Ia convention par 
lejeu de son article 73. II est au demeurant bien etabli que, des !ors qu'un 
Etat a commis un acte internationalement illicite, sa responsabilite inter­
nationale est susceptible d'etre engagee, quelle q ue soit Ia nature de !'obli­
gation meconnue (voir Interpretation des traites de paix conclus avec la 
Bulgarie. La Hongrie et la Roumanie, deuxieme phase, avis consultatif. 
C.1 . .1. Recuei/ 1950, p. 228, et !'article 17 du projet d 'articles sur la 
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bility provisionally adopted by the International Law Commission on 
first reading, Yearbook of the International Law Commission, 1980, 
Vol. II, Part 2, p. 32). 

48. The Court cannot accept Hungary's argument to the effect that, in 
1989, in suspending and subsequently abandoning the works for which it 
was sti ll responsible at Nagymaros and at Dunakiliti, it did not, for all 
that, suspend the application of the 1977 Treaty itself or then reject that 
Treaty. The conduct of Hungary at that time can only be interpreted as 
an expression of its unwillingness to comply with at least some of the pro­
visions of the Treaty and the Protocol of 6 February 1989, as specified in 
the Joint Contractual Plan. The effect of Hungary's conduct was to 
render impossible the accomplishment of the system of works that the 
Treaty expressly described as "single and indivisible" . 

The Court moreover observes that, when it invoked the state of neces­
sity in an effort to justify that conduct, Hungary chose to place itself 
from the outset within the ambit of the law of State responsibility, 
thereby implying that, in the absence of such a circumstance, its conduct 
would have been unlawful. The state of necessity claimed by Hungary -
supposing it to have been established - thus could not permit of the con­
clusion that, in 1989, it had acted in accordance with its obligations 
under the 1977 Treaty o r that those obligations had ceased to be binding 
upon it. It would only permit the affirmation that, under the circum­
stances. Hungary would not incur international responsibility by acting 
a s it did . Lastly, the Court points out that Hungary expressly acknow­
ledged that, in any event, such a s tate of necessity would not exempt it 
from its duty to co mpensate its partner. 

* 
49. The Court will now consider the question of whether there was, in 

1989, a state of necessity which would have permitted Hungary, without 
incurring international responsibility, to suspend and abandon works 
that it was committed to perform in accordance with the 1977 Treaty and 
related instruments. 

50. In the present case, the Parties are in agreement in considering that 
the existence of a state of necessity must be evaluated in the light of the 
criteria laid down by the Internat ional Law Commission in Article 33 of 
the Draft A rticles on the International Responsibility of States that it 
adopted on first reading. That provision is worded as follows: 

36 

"Article 33. State of Necessity 

1. A state of necessity may not be invoked by a State as a ground 
for precluding the wrongfulness of an act of that State not in con­
formity with an international obligation of the State unless: 

( a ) the act was the only means of safeguarding an essential interest 
of the State against a grave and imminent peril ; and 
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responsabilite des Etats adopte a titre provisoire par la Commission du 
droit in ternational en premiere lecture, Annuaire de fa Commission du 
droit international, 1980, vol. IL deuxieme partie, p. 30-31). 

48. La Cour ne peut suivre la Hongrie lorsq ue celle-ci soutient qu'en 
suspendant puis en abandonnant en 1989 les travaux dont elle avait 
encore la charge a Nagymaros et a Dunak iliti el le n'a pas pour autant 
suspendu !'application du traite de 1977 lui-meme, puis rejete ce traite. Le 
comportement de la H ongrie a l"epoque ne peut elre interprete que 
com rne traduisant sa volonte de ne pas executer au mains certaines d is­
positions du traite et du protocole du 6 fevrier 1989, telles que precisees 
dans le plan contractuel conjoint. L'effet du comportement de la Hongrie 
a ete de rendre impossible la realisation du systeme d'ouvrages que le 
traite qualifiait expressement d '« unique et indivisible». 

La Cour fera d 'ailleurs observer qu'en invoquant l'etat de necessite 
pour tenter de j ustifier ce comportement la Hongrie a choisi de se placer 
d'emblee sur le terrain du droit de la responsabilite des Etats, impliquant 
par la qu'en \'absence d'une telle ci rconstance sa conduite eut ete illicite. 
L 'etat de necessite allegue par la Hongrie - a le supposer etabli - ne 
pourrait done permettre de conclure qu 'en 1989 elle aurait agi conforme­
ment a ses obliga tions en vertu du traite de I 977 ou que ces obligations 
auraient cesse de la lier. II permettrait seu lement d 'affirmer que, compte 
tenu des circonstances, la Hongrie n 'aurait pas engage sa responsabilite 
interna tionale en agissant comme elle l'a fa it. La Cour notera enfin que la 
Hongrie a expressement reconnu qu'en tour etat de ca use un tel etat de 
necessite ne la dispenserait pas de devoir dedommager son partenaire. 

* 
49. La Cour examinera a present la question de savoir s' il existait. en 

1989, un etat de necessite qui eut pcrmis a la Hongrie, sans engager sa 
responsabilite internationale, de suspend re et d'abandonner des travaux 
qu'elle etait tenue de realiser conformement au traite de 1977 et aux ins­
truments y afferents. 

50. Dans \' instance, les Parties se sont accordees pour estimer que 
!'existence d'un etat de necessite doit et re appreciee a la lumiere des cri­
teres enonces par la Commission du d roit international a !'article 33 du 
projet d'articles sur la responsabilite internationale des Etats qu'elle a 
adopte en premiere lecture. Cette disposition est ainsi conc;ue: 

«Article 33. £rat de necessite 

I. L'etat de necessite ne peut pas etre invoque par un Etat comme 
une cause d'exclusion de l'illiceite d'un fait de eel Etat non conforme 
a une de ses obligations internatiomi les, a moins que 

a ) ce fail n 'ait constitue le seul moyen de sauvegarder un interet 
essen tiel dudi t Etat centre un peril grave et imminent ; et q ue 
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( b) the act did not seriously impair an essential interest of the State 
towards which the obligation existed. 

2. In any case, a state of necessity may not be invoked by a State 
as a ground for precluding wrongfulness: 

( a) if the international obligation with which the act of the State is 
not in conformity arises out of a peremptory norm of general 
international law ; or 

( b) if the international obligation with which the act of the State is 
not in conformity is laid down by a treaty which, explicitly or 
implicitly, excludes the possibility of invoking the state of neces­
sity with respect to that obligation; or 

( c) if the State in question has contributed to the occurrence of the 
state of necessity." (Yearbook of the International law Com­
mission, 1980, Vol. II, Part 2, p. 34.) 

In its Commentary, the Commission defined the "state of necessity" as 
being 

"the situation of a State whose sole means of safeguarding an essen­
tial interest threatened by a grave and imminent peril is to adopt 
conduct not in conformity with what is required of it by an interna­
tional obligation to another State" (ibid. , para. 1 ). 

It concluded that " the notion of state of necessity is . .. deeply rooted in 
general legal thinking" (ibid., p. 49, para. 31). 

51. The Court considers, first of all, that the state of necessity is a 
ground recognized by customary international law for precluding the 
wrongfu lness of an act not in conformity with an international obliga­
tion . lt observes moreover that such ground for precluding wrongfulness 
can only be accepted on an exceptional basis. The International Law 
Commission was of the same opinion when it explained that it had opted 
for a negative form of words in Article 33 of its Draft 

'"in order to show, by this formal means also, that the case of invoca­
tion of a state of necessity as a justification must be considered as 
really constituting an exception - and one even more rarely admis­
sible than is the case with the o ther circumstances precluding wrong­
fulness ... " ( ibid., p. 51, para. 40). 

Thus, accordi ng to the Commission, the state of necessity can only be 
invoked under certain strictly defined conditions which must be cumula­
tively satisfied ; and the State concerned is not the sole judge of whether 
those conditions have been met. 

52. In the present case, the following basic conditions set forth in 
Draft Article 33 are relevant: it must have been occasioned by an "essen­
tial interest" of the State which is the author of the act conflicting with 
one of its international obligations; that interest must have been threat­
ened by a "grave and imminent peril"; the act being challenged must 
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b ) ce fait n 'ait pas gravement porte atteinre a un interet essenliel de 
l'Etat a l'egard duquel !'obligation existait. 

2. En tout etat de cause. l'etat de necessite ne peut pas etre 
invoque par un Etat commc une cause d'exclusion d'i lliceite 

a) si !'obligation internationale a laqucllc le fait de l'Etal n'est pas 
conforme decoule d'une normc imperative du droil international 
general; ou 

b) si !'obligation internationale a laqucllc le fail de l'Etal n'est pas 
confo rme est prevue par un traite qui, explicitement ou implici­
tcment, excl ul la possibilitc d'i nvoquer l'etat de necessite en ce 
qui concerne cette obligation ; ou 

c) si l'Etat en question a contribue a la survenance de l \~tat de 
necessite. » (Annuaire de la Commission du droir international. 
1980, vol. II, deuxieme partie. p. 33.) 

Dans son commentaire, la Commission a defini l'«etal de necessite» 
commc 

« la situation ou se trouve un Etat n'ayant absolument pas d'autre 
moyen de sauvegarder un inten~t essentiel menace par un peril grave 
ct im minent que celui d'adopter un comportcment non Confo rme a 
cc qui est requis de lui par une obligation internationale envers un 
autre Etat» (ibid., par. I). 

Elle a conclu que: « La notion d'etat de necessitc est ... profondement 
enracincc dans la theorie generale du droit.» (Ibid., p. 47. par. 31.) 

51. La Cour considere tout d 'abord que l'etat de ncccssite constitue 
une cause, reconnue par le droit international coutumier, d'exclusion de 
l'illiceite d'un fail non conforme a une obligation inlernationale. Elle 
observe en outre que cette cause d 'exclusion de l'illiceite ne sau rait etre 
admise qu'a titre exceptionnel. Telle etait aussi !'opin ion de la Commis­
sion du droit international lorsqu'elle a explique qu'elle avait opte pour 
une formule negative a !'article 33 de son projet 

« pour marquer, par cet aspect formel aussi, que l'hypothese d ' une 
invocation a titre de justification de l'etal de necessite doit etre consi­
deree comme constituanl vraiment unc exception - unc exception 
encore plus raremen t admissible que ce n'cst le cas pour les autres 
circonstances excluant l'illiceitc ... » (ibid., p. 50, par. 40). 

Ainsi. d'apres la Commission. l'etat de necessite ne pcut etre invoque 
q u'a certaines conditions, strictement defin ies, qui doivent etre cumulati­
vement reunies; et l'Etat concerne n'cst pas seul juge de la reunion de ces 
conditions. 

52. Dans la presente a fTaire , Jes conditions de base suivantes, enoncees 
au projet d'article 33, sont pertinentes: un «interet essentiel» de l'Etat 
auteur du fail contrai re a l'une de ses obligations internationales doit 
avoir etc en cause; cet interet doit avoir ete menace par un «peril grave et 
imminent»; le fait incrimine doit avoir ele le «scul moyen» de sauvegar-
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have been the "only means" of safeguarding that interest; that act must 
not have ''seriously impair(ed] an essential interest" of the State towards 
which the obligation existed; and the State which is the author of that act 
must not have '·contributed to the occurrence of the state of necessity". 
T hose conditions reflect customary international law. 

T he Court will now endeavour to ascertain whether those conditions 
had been met at the time of the suspension and abandonment, by Hun­
gary, of the works that it was to carry out in accordance with the 1977 
T reaty. 

53. The Court has no difficulty in acknowledging that the concerns 
expressed by Hungary for its natural environmen t in the region affected 
by the Gabcikovo-Nagymaros Project related to an "essential interest" of 
that State, within the meaning given to that expression in Article 33 of 
the Draft of the International Law Commission. 

T he Commission, in its Commentary, indicated that one should not, in 
that contexc, reduce an "essential interest" to a matter only of the "exist­
ence'' of the State, and that the whole question was, ultimately, to be 
judged in the light of the particular case (see Yearbook of the Interna­
tional Law Commission, 1980, Vol. II , Part 2, p. 49, para. 32); at the 
same time, it included among the situations that could occasion a state of 
necessity, "a grave danger to ... the ecological preservation of all or 
some of [the] territory [of a State]" (ibid., p. 35, para. 3); and specified, 
with reference to State practice, that " It is primarily in the last cwo 
decades that safeguarding the ecological balance has come to be con­
sidered an 'essential interest ' of all States.'' (Ibid., p. 39, para. 14.) 

The Court recalls that it has recently had occasion to stress, in the fol­
lowing terms, the great significance that it attaches to respect for the envi­
ronment, not only for States but a lso for the whole of mankind: 

"the environment is not an abstraction but represents the living 
space, the quality of life and the very health of human beings, 
including generations unborn. The existence of the general obliga­
tion of States to ensure that activities within their jurisdiction and 
control respect the environment of other States or of areas beyond 
national control is now part of the corpus of international law relat­
ing to the environment." (Legality of the Threat or Use of Nuclear 
Weapons, Advisory Opinion. /.C.J. Reports 1996, pp. 241-242, 
para. 29.) 

54. The verification of the existence, in 1989, of the ·'peril" invoked by 
Hungary, of its "grave and imminent" nature, as well as of the absence of 
any "means" to respond to it, other than the measures taken by Hungary 
to suspend and abandon the works, are all complex processes. 
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der !edit interet; ce fait ne doit pas avoir «gravement porte atteinte a un 
interet essentiel}) de l'Etat a l'egard duquel !'obligation existait; et l'Etat 
auteur dudit fait ne doit pas avoir «contribue a la survenance de l'etat de 
necessite». Ces conditions reftetent le droit international coutumier. 

La Cour s'emploiera maintenant a rechercher si ces conditions etaient 
remplies au moment de la suspension et de !'abandon, par la Hongrie, des 
travaux qu'el le devait accompli r conformement au traite de 1977. 

53. La Cour ne voit aucune difficulte a reconnaitre que les preoccupa­
tions exprimees par la Hongrie en ce qui concerne son environnement 
nature! dans la region affectee par le projet Gabcikovo-Nagymaros 
avaient trait a un « i nten~t essentiel>) de cet Etat, au sens ou cette expres­
sion est utilisee a !'article 33 du projet de la Commission du droit inter­
national. 

La Commission. dans son commentaire, a indiq ue qu'il ne fallait pas, 
dans ce contexte, reduire un «interet essentiel» de l' Etat a sa seule «exis­
tence>>. et que tout erait, en definitive, question d'espece (voir Annuaire 
de la Commission du droit international, 1980, vol. II , deuxieme partie, 
p. 48, par. 32) ; en meme temps, elle a men tionne. parmi !es situations 
susceptibles d'engendrer un etat de necessite, «un danger grave ... pour la 
conservation ecologique [du] territoire [d'un Etat] ou d'une partie de son 
territoire» (ibid., p. 34, par. 3) et a precise, en se referant a la pratique des 
Etats, que: «C'est surtout dans les deux dernicres decennies que la sau­
vegarde de l'equilibre ecologique en est venue a etre consideree comme 
repondant a un « inten~t essent iel » de to us les Eta ts.» (lbid. , p. 38, 
par. 14.) 

La Cour rappellera qu 'elle a recemment eu I' occasion de souligner dans 
les termes suivants toute !'importance que le respect de l'environnement 
revet a son avis, non seulemenl pour !es Etats mais aussi pour !'ensemble 
du genre humain: 

« l'environnement n 'est pas une abstraction, ma is bien l'espace ou 
vivent les etres humains et dont dependent la qualite de leur vie et 
leur sante, y compris pour !es generat ions a venir. L'obligation gene­
rate qu'ont les Etats de veiller ace que !es activites exercees dans les 
limites de leur j uridict ion o u sous leur controle respectent l'environ­
nemen t dans d 'autres Etats ou dans des zones ne relevant d 'a ucune 
juridiction nationale fait maintenant partie d u corps de regles du 
droit international de l'environnement. » (Liceite de la menace ou de 
f'emploi d'armes nudeaires, avis consultarij; C.l.J. Recueil 1996, 
p. 241-242, par. 29.) 

54. La verification de I' existence, en 1989, du «peril» invoque par la 
Hongrie, de son caractere «grave el imminent», ainsi que de !'absence, 
pour y faire face, de tout « moyen )> autre que Jes mesures de suspension et 
d'abandon des travaux prises par la Hongrie, constitue autant d 'opera­
tions complexes. 
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As the Court has already indicated (see paragraphs 33 et seq.), 
Hungary on severa l occasions expressed, in 1989, its " uncertainties" as to 
the ecological impact of putting in place the GabCikovo-Nagymaros bar­
rage system, which is why it asked insistently for new scientific studies to 
be carried o ut. 

The Court considers, however, that, serious tho ugh these uncertainties 
might have been they could not, alone, establish the objective existence of 
a "peril" in the sense of a component element of a state of necessity. The 
word "peril" certainly evokes the idea of "risk"; that is precisely what 
distinguishes " peril" from material damage. But a state of necessity could 
not exist without a "peril" duly established at the relevant point in time ; 
the mere apprehension of a possible "peril" could not suffice in that 
respect. It could moreover hardly be otherwise. when the "peril'' consti­
tuting the state of necessity has at the same time to be "grave" and 
"imminent". "Imminence" is synonymous with "immediacy" or " proxim­
ity" and goes far beyond the concept of ''possibility" . As the Interna­
tional Law Commission emphasized in its commentary, the "extremely 
grave and imminent" peril must "have been a threat to the interest at 
the actual time" (Yearbook of the International Law Commission, 1980, 
Vol. II , Part 2, p. 49, para. 33). That does not excl ude, in the view of the 
Court, that a "peril" appearing in the long term m ight be held to be 
" imminent" as soon as it is established, at the relevan t point in time, that 
the realiza tion of that peril , however far off it might be, is not thereby 
any less certain a nd inevitable. 

The Hungarian argument on the state o f necessity could not convince 
the Court unless it was at least proven that a real , "grave" and " immi­
nent" " peril" existed in 1989 and that the measures taken by Hungary 
were the only possible response to it. 

Both Parties have placed on record an impressive amount of scientific 
material aimed at reinforcing their respective arguments. The Court has 
given most careful attention to this material, in which the Parties have 
developed their opposing views as to the ecological consequences of the 
Project. ft concludes, however, that , as will be shown below, it is not 
necessary in order to respond to the questions put to it in the Special 
Agreement for it to determine which of those points of view is scienti­
fically better founded. 

55. The Court will begin by considering the situation al Nagymaros. 
As has already been mentioned (see paragraph 40). Hungary maintained 
that, if the works at Nagymaros had been carried out as planned, the 
environment - and in particular the drinking water reso urces - in the 
area would have been exposed to serious da ngers on account of problems 
linked to the upstream reservoir on the o ne ha nd and, on the other, the 
risks of erosion of the riverbed downstream. 

The Court notes that the d angers ascribed to the upstream reservoir 
were mostly of a long-term nature and, above a ll, that they remained un­
certain. Even though the Joint Contractual Plan envisaged that the Gab-
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Comme la Cour l'a deja indique (voir paragraphes 33 et suivants), la 
Hongrie a a maintes reprises fait etat, en 1989, de ses «incertitudes» 
quant aux incidences ecologiques de la mise en place du systeme de bar­
rage de Gabcikovo-Nagymaros: c'est la raison pour laquelle elle a 
demande avec insistance que de nouvelles eludes scientifiques soient 
effectuees. 

La Cour considere cependant que, quelque serieuses qu'aient ete ces 
incertitudes, elles ne sauraient, a elles seules, etablir l'existence objective 
d 'un «peril» en tant qu'element constitutif d ' un etat de necessite. Le mot 
«peril» evoque certes ridee de «risque»; c'est precisement en cela que le 
«peril» se distingue du dommage materialise. Mais ii ne saurait y avoir 
d 'etat de necessite sans un «peril» dument avere au moment pertinent; la 
seule apprehension d'un «peril » possible ne saurait a cet egard suffire. II 
pourrait d 'ailleurs difficilement en aller autrement des !ors que le «peri l» 
const il utif de l'etat de necessite doit etre a la fois «grave» el «imminent». 
L'«imminence» est synonyme d'«immediatetb> ou de «proximite» et 
depasse de loin le concept d'«eventualite». Comme l'a souligne la Com­
mission du droit international dans son commentaire, le peril «extreme­
ment grave et imminent» doit s'etre «trouve peser au moment meme sur 
l'interet menace» (Annuaire de la Commission du droit international, 
1980, vol. II, deuxieme partie, p. 48, par. 33). Cela n'exclut pas, de l'avis 
de la Cour, qu'un «peril» qui s'inscrirait dans le Jong terme puisse etre 
tenu pour «imminent» des lors qu'il serait etabli, au moment considere, 
que la realisation de ce peril, pour lointaine q u'elle soit, n'en serait pas 
moins certaine et inevitable. 

La these hongroise sur l'etat de necessite ne pourrait emporter la 
conviction de la Cour s' il n'etait pas au moins prouve qu'un «peril» reel, 
«grave» et «imminent» exista it en 1989 et que seules les mesures prises 
par la Hongrie pouvaient permettre d 'y faire face. 

Les deux Parties ont verse au dossier de l'affaire un impressionnant 
materiel de nature scientifique a J'effet d'etayer leurs theses respectives. 
La Cour a etudie tres attentivement ce materiel, dans lequel Jes Parties 
ont developpe leurs points de vue opposes sur les consequences ecolo­
giques du projet. Elle conclut toutefois que, comme elle le montrera ci­
apres, ii ne Jui est pas necessaire, pour repondre aux questions qui lui ont 
ete posees dans le compromis, de determiner lequel de ces points de vue 
est scientifiquement le plus solide. 

55. La Course penchera d'abord sur la situation a Nagymaros. Comme 
cela a deja ete mentionne (voir paragraphe 40), la Hongrie a soutenu que, 
si Jes ouvrages de Nagymaros avaient ete realises comrne prevu, l'envi­
ronnement - et en particulier les ressources en eau potable - dans la 
region aurait ete expose a de graves dangers en raison, d 'une part, des 
problemes lies au reservoir d'amont et, d'autre part, des risques d 'erosion 
du lit du fleuve en aval. 

La Cour constate que Jes dangers imputes au reservoir d'amont s'ins­
crivaient pour la plupart dans le long terme et, surtout, qu'ils demeu­
raient incertains. Meme si le plan contractuel conjoint envisageait que 
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cikovo power plant would "mainly operate in peak-load time and con­
tinuously during high water", the fina l rules of operation had not yet 
been determined (see paragraph 19 above); however, any dangers asso­
ciated with the putting into service 01· the Nagymaros portion of the 
Project would have been closely linked to the extent to which it was oper­
a ted in peak mode and to the modalities of such operation. It follows 
that, even if it could have been established - which , in the Court's 
appreciation of the evidence before it, was not the case - that the reser­
voir wou ld ultimately have constituted a ''grave peril" for the environ­
ment in the area, one would be bound to conclude that the peril was not 
" imminent" at the time at which H ungary suspended and then aban­
doned the works relating to the dam. 

W ith regard to the lowering of the riverbed downstream of the Nagy­
maros dam, the danger could have appeared a t once more serious and 
more pressing, in so far as it was the supply of drinking water to the city 
of Budapest which would have been affected. The Court would however 
point out that the bed of the Danube in the vicinity of Szentendre had 
already been deepened prior to 1980 in order to extract building mater­
ials, and that the river had from that time attained, in that sector, the 
depth required by the 1977 T reaty. The peril invoked by Hungary had 
thus a lready materialized lo a large extent for a number of years, so that 
it could not, in 1989, represent a peri l arising en tirely oul of the project. 
The Court would stress, however, that, even supposing, as Hungary 
maintained, that the construction and operation of the dam would have 
created serious risks, H ungary had means avai lable to it, other than the 
suspension and abandonment of the works, of responding to that situa­
tion. It could for example have proceeded regularly to discharge gravel 
into the river downstream of the dam. It could likewise, if necessary, have 
supplied Budapest with drinking water by processi ng the river water in 
an appropriate manner. T he two Parties expressly recognized that that 
possibility remained open even though - and this is not determinative of 
the state of necessity - the purificat ion of the river waler, like the other 
measures envisaged, clearly would have been a more costly technique. 

56. The Court now comes to the Gabcikovo sector. It will reca ll that 
Hungary's concerns in this sector related on the one hand to the quality 
of the surface water in the Dunakiliti reservoir, with its effects on the 
quality of the groundwater in the region, and on the other hand, more 
generally, to the level, movement and quality of both the surface water 
and the groundwater in the whole of the Szigetkoz, with their effects on 
the fauna and flo ra in the a lluvial pla in of the Danube (see paragraph 40 
above). 

W hether in relation to the Dunakiliti site or to the whole of the 
Szigetkoz, the Court finds here again, that the peril claimed by Hungary 
was to be considered in the long term , and, more importantly, remained 
uncerta in. As Hungary itself acknowledges, the damage that it appre-
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la centrale de Gabcikovo «fonclionner[ait] principalement en regime 
de poinle et en mode continu !ors des hautes eaux», Jes consignes d·ex­
ploitation definitives n'avaient pas encore etc a rretees (voir le para­
graphe 19 ci-dessus); or tout danger lie a la mise en reuvre de la partie 
du projet concernant Nagymaros aurait ete etroitcmcnl dependant de 
la mesure dans laquelle et des modalites selon lcsquelles ii aurait ete 
recouru au regime de pointe. En consequence, meme s'il avait pu etre 
ctabli - ce que la Cour, au vu des elements de preuve qui lui ont ete sou­
mis, n'estime pas etre le cas - que le reservoir d'amont aurait en defi­
nitive constitue un «peril grave» pour l'environnement dans la region. 
force est de conclure que ce peril n 'eta it pas «imminen t » au moment 
ou la Hongrie a suspendu puis abandon nc Jes travaux afferents au bar­
rage. 

Pour ce qui est de l'abaissement du lit d u fteuve cn·aval du ba rrage de 
Nagymaros, le danger pouva it paraitre a la fois plus grave et plus pres­
sant, dans la mesure ou c'etait l'alimentation en eau potable de la ville de 
Budapest qui aurait ete affectee. La Cour fcra toutefois observer que le lit 
du Danube dans la region de Szentendrc avait deja ete approfondi avant 
1980 en vue d'en extraire des maleriaux de construction et que le fteuve 
avait des cette epoque atteint dans ce secteur la profondeur requise par le 
traite de 1977. Le peril invoque par la Hongrie s'ctait a insi deja la rgement 
realise depuis plusieurs annees, si bien qu' il ne pouvait pas, en 1989, 
s'agir d'un peril resultant entierement du projet. La Cour soulignera cepen­
dant que, a supposer que la construction et !'exploitation du barrage 
auraient cree de graves risques. commc l'a soutcnu la Hongrie, celle-<:i 
avail a sa disposition des moyens, autres que la suspension et !'abandon 
des trava ux, pour fa ire face a cette situation. Elle aurait ainsi pu pro­
ccder regulierement au deversement de gravier dans le fteuve en aval du 
barrage. Elle aurait egalement pu, si nccessaire. pourvoir a l'al imenta­
tion de Budapest en eau potable en lraitan t de manierc appropriee l'eau 
du fteuve. Les deux Parties ont expressement reconn u que cette possibilite 
demeurait ouverte meme si - ce qui ne constitue pas un elemen t deter­
minant au regard de J'etal de necessite l'epuration des eaux du fleuve. 
comme les autres mesures envisagees, aurai l a !'evidence constit ue unc 
techn ique plus couteuse. 

56. La Cour en vient maintenanl au secteur de Gabcikovo. Elle rap­
pellcra que les preoccupations hongroises dans ce secteur concernaient 
d 'une part la quali te des eaux de surface dans le reservoir de Dunakiliti, 
avec ses incidences sur la quali le des eaux souterraines dans la region. et. 
d'autre part. plus generalement, le niveau, le mouvemenl et la qualite Lant 
des caux de surface que des eaux souterraines dans !'ensemble du Szi­
gctkoz. avec !curs incidences sur la faune el la florc de la plaine a lluviale 
du Danube (voir le paragraphe 40 ci-dcssus). 

Qu'i l s'agisse du site de Dunakiliti ou de !'ensemble du Szigetkoz. la 
Cour constate ici encore que le peril allegue par la Hongrie s'inscrivait 
dans le long terme et - element plus important - demeurait incertain. 
Comme le reconnalt elle-meme la Hongrie. Jes dommages qu'clle appre-
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hended had primarily to be the result of some relatively slow natural 
processes, the effects of which could not easily be assessed. 

Even if the works were more advanced in this sector than at Nagy­
maros, they had not been completed in July 1989 and, as the Court 
explained in paragraph 34 above, Hungary expressly undertook to carry 
on with them, early in June 1989. The report dated 23 June 1989 by the 
ad hoc Committee of the Hungarian Academy of Sciences, which was 
also referred to in paragraph 35 of the present Judgment, does not 
express any awareness of an authenticated peril - even in the fo rm of a 
definite peril, whose realization would have been inevitable in the long 
term - when it states that: 

"The measuring results of an at least five-year monitoring period 
following the completion of the Gabcikovo construction are indis­
pensable to the trustworthy prognosis of the ecological impacts of 
the barrage system. There is undoubtedly a need for the establish­
ment and regular operation of a comprehensive monitoring system, 
which must be more developed than at present. The examination of 
biological indicator objects that can sensitively indicate the changes 
happening in the environment, neglected till today, have to be 
included." 

The report concludes as follows: 

"It can be stated, that the environmental , ecological and water 
quality impacts were not taken into account properly during the 
design and construction period until today. Because of the complex­
ity of the ecological processes and lack of the measured data and the 
relevant calculations the environmental impacts cannot be evalu­
ated . 

The data of the monitoring system newly operating on a very lim­
ited area are not enough to forecast the impacts probably occurring 
over a longer term. In order to widen and to make the data more 
frequent a further multi-year examination is necessary to decrease 
the further degradation of the water quality playing a dominant role 
in this question. The expected water quality influences equally the 
aquatic ecosystems, the soils and the recreational and tourist 
land-use." 

The Court also notes that, in these proceedings, Hungary acknowledged 
that, as a general rule, the quality of the Danube waters had improved 
over the past 20 years, even if those waters remained subject to hyper­
troph ic conditions. 

However "grave" it might have been, it would accordingly have been 
difficult, in the light of what is said above, to see the alleged peril as suf­
ficiently certain and therefore "imminent" in 1989. 

The Court moreover considers that Hungary could, in this context 
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hcndait devajent resulter avant tout de processus na turels relativement 
tents dont les effets ne pouvaient etre aisement eva lues. 

Meme si Jes travaux etaient plus avances dans cc sccteur qu'a Nagy­
maros, its n ·etaient pas termines en juillet 1989 et, com me la Cour l'a 
expose au paragraphe 34 ci-dessus, la Hongrie s'etait exprcsscment enga­
gee, au debut du mois de juin 1989, a Jes poursuivre. Le rapport en date 
du 23 juin 1989 du comite ad hoc de l'Academie des sciences de Hongrie, 
a uquel ii a ete fait allusion au paragraphe 35 du present arrct, n'cxprimc 
pas la conscience d'un peril avere - pas meme sous la fonne d·un peril 
precis. dont la realisation aurait ete ineluctable dans le long terme -
lorsqu'i l declare: 

« Pour prevoir de fac;:on fiable les incidences d u systeme de barrage 
sur l'envi ronnement, ii est indispensable de disposer des resultats de 
mcsures effectuees au cours d 'une periode de suivi d 'au moins cinq 
ans a compter de l'achevemcnt des travaux de construction a Gab­
cikovo. II est sans aucun doute necessaire de mettre en place et 
d'exploiter regulierement un systcme de suivi global. qui devrait 
etre beaucoup plus developpe q u'a l'heurc actuelle. II conviendrait 
d'y inclure !'analyse. jusqu' ici negligee, d'indicateurs biologiques 
capables de reveler avec sensibilite les changements qui se pro­
duisent dans l'cnvironnement. » 

Et le rapport de conclure : 

«On peut dire que. de la periode de conception et de construction 
jusqu'a ce jour. les incidences sur renvironnement, r ecologie ct la 
qualite de l'eau n'ont pas ete correctement prises en compte. II est 
impossible d'evaluer les incidences sur r environnement en raison de 
la complexite des processus ecologiq ues a insi que du manque de 
donnees chiffrees et de calculs pertinents. 

Les donnees recueillies grace au systemc de suivi recemmcnt mis 
en reuvre dans une zone tres limitee ne pennettcnt pas de prevoir les 
incidences qui se produiront probablement a plus long terme. Afin 
de limiter toute nouvelle degradation de la qualite de l'eau. qui joue 
un role primordial en l'occurrence, ii y a lieu de proccder a une nou­
velle ;inalyse sur plusieurs annees de maniere a disposer de donnees 
plus completes et plus frequentes. La qua lite prevuc de l'eau inftue 
egalement sur les ecosystemes aquatiques, les sols ct l'utilisation de 
la zone a des fins recreatives et touristiqucs.» 

La Cour notera aussi que, clans !'instance, la Hongrie a reconnu qu'en 
regle gcncrale la qualite des eaux du Danube s'etait amelioree au cours 
des vingt dernieres annees, meme si ces eaux rcstaient sujettes a des 
conditions hypertrophiques. 

Si «grave» qu'il eut pu etre, le peril allegue pouvait difficilement, a u vu 
de ce qui precede. etre tenu pour suffisammcnt certain et, des !ors, 
« imminent », en 1989. 

La Cour estime en outre que la Hongrie aurait la encore pu rccouri r a 
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also, have resorted to other means in order to respond to the dangers that 
it apprehended. In particular, within the framework of the original 
Project, Hungary seemed to be in a position to control at least partially 
the distribution of the water between the bypass canal, the old bed of the 
Danube and the side-arms. It should not be overlooked that the Dunakiliti 
dam was located in Hungarian territory and that Hungary could con­
struct the works needed to regulate flows along the old bed of the Dan­
ube and the side-arms. Moreover, it should be borne in mind that 
Article 14 of the 1977 T reaty provided for the possibility that each of the 
parties might withdraw quantities of water exceeding those specified in 
the Joint Contractual Plan. while making it clear that, in such an event, 
" the share of electric power of the Contracting Party benefiting from the 
excess withdrawal shall be correspondingly reduced". 

57. The Court concludes from the foregoing that, with respect to both 
Nagymaros and Gabcikovo, the perils invoked by Hungary, without pre­
judging their possible gravity, were not sufficiently established in 1989, 
nor were they " imminent" ; and that Hungary had available to it al that 
time means of responding to these perceived perils other than the suspen­
sion and abandonment of works with which it had been entrusted. What 
is more, negotiations were under way which might have Jed to a review of 
the Project and the extension of some of its time-limits, without there 
being need to abandon it. T he Court infers from this that the respect by 
Hungary, in 1989, of its obligations under the terms of the 1977 Treaty 
would not have resulted in a situation "characterized so aptly by the 
maxim summum jus summa injuria" (Yearbook of the International law 
Commission, 1980, Vol. II , Part 2, p. 49, para. 3 I). 

Moreover, the Court notes that Hungary decided to conclude the 1977 
Treaty, a Treaty which - whatever the political circumstances prevailing 
at the time of its conclusion - was treated by Hungary as valid and in 
fo rce until the date declared for its termination in May 1992. As can be 
seen from the material before the Court, a great many studies of a scien­
tific and technical nature had been conducted at an earlier time, both by 
Hungary and by Czechoslovakia. Hungary was, then, presumably aware 
of the situation as then known, when it assumed its obligations under the 
Treaty. Hungary contended before the Court that those studies had been 
inadequate and that the state of knowledge at that time was not such as 
to make possible a complete evaluation of the ecological implications of 
the Gabcikovo-Nagymaros Project. It is nonetheless the case that 
although the principal object of the 1977 Treaty was the construction of 
a System of Locks for the production of electricity, improvement of navi­
gation on the Danube and protection against flooding, the need to ensure 
the protection of the environment had not escaped the parties, as can be 
seen from Articles 15, 19 and 20 of the T reaty. 

What is more, the Court cannot fail to note the positions taken by 
Hungary after the entry into force of the 1977 Treaty. In 1983, Hungary 
asked that the works under the Treaty should go forward more slowly, 
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d'autres rnoyens pour faire face aux dangers qu'elle redoutait. Dans le 
cadre du projet initial, la Hongrie paraissait notamment en mesure de 
controler au moins partiellement la repartition des eaux entre le canal de 
derivation , l'ancien lit du Danube et les bras secondaires. On ne saurait 
perdre de vue que le barrage de Dunakiliti etait situe en territoire hon­
grois et que la Hongrie pouvait amenager des ouvrages de regulation des 
flux dans l'ancien lit du Danube et dans les bras secondaires. De plus, ii 
ya lieu de rappeler que !'article 14 du traite de 1977 prevoyait la possi­
bilite pour chacune des parties de prelever des quantites d 'eau superieures 
a celles specifiees dans le plan contractuel conjoint, tout en precisant 
qu 'en pareil cas «la part d'energie electrique revenant a la partie contrac­
tante ayant procede aux prelevements excedentaires sera[it] reduite en 
consequence». 

57. La Cour conclut de ce qui precede que, s'agissant aussi bien de 
Nagymaros que de Gabcikovo, les perils invoques par la Hongrie, sans 
prejudice de Ieur gravite eventuelle, n'etaient en 1989 ni suffisamment 
etablis, ni «imminents»; et que, pour y faire face, la Hongr1e disposait a 
l'epoque d'autres moyens que la suspension et !'abandon de travaux dont 
clle avail la charge. Qui plus est, des negocialions etaient en cours, qui 
auraient pu aboutir a une revision du projet et au report de certaines de 
ses echeances, sans qu ' il flit besoin de l'abandonner. La Cour en infere 
que le respect par la Hongrie, en 1989, de ses obligations aux termes du 
traite de 1977 n'aurait pas abouti a une situation «que !'adage summum 
)us summa injuria caracterise parfaitement» (Annuaire de la Commission 
du droit international, 1980. vol. Il, deuxieme partie, p. 48, par. 31 ). 

En outre, la Cour lera observer que la Hongrie a decide de conclure le 
traite de 1977, traite qui - quelles que fussent les circonstances poli­
tiques dans lesquelles ii a ete conclu - a ete considere par la Hongrie 
comme valide et en vigueur jusqu'a la date indiquee pour sa terminaison 
en mai 1992. Comme ii ressort des elements en possession de la Cour, de 
nombreuses etudes de nature scientifique et technique avaient auparavant 
ete menecs, tant par la Hongrie que par la Tchecoslovaquie. On peut 
done supposer que c'etait en etant consciente de la situation telle qu'elle 
eta it alors connue que la Hongrie avait assume scs obligations aux termes 
du traite. La Hongrie a soutenu devant la Cour que ces etudes avaient ete 
insuffisantes et que l'etat des connaissances a l'epoque ne permettait pas 
d'evaluer pleinement Jes incidences ecologiques du projet Gabcikovo­
Nagymaros. JI n'en reste pas moins que, bien que le traite de 1977 eut 
pour principal objet la construction d 'un systeme d'ecluses pour la produc­
tion d 'electricite, !'amelioration de la navigation sur le Danube et la pro­
tection conlre Jes inondations, la necessite d'assurer la protection de l'en­
vironnement n'avait pas echappe aux parties, ainsi qu'en temoignent les 
articles 15, 19 et 20 du traite. 

De surcroit, ta Cour ne peut manquer de noter les positions adoptees 
par la Hongrie apres l'entree en vigueur du traite de 1977. En 1983, la 
Hongrie a sollicite le ralentissemcnt des travaux prescrits par le traite, 
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for reasons that were essentially economic but also, subsidiarily, related 
to ecological concerns. In 1989, when, according to Hungary itself, the 
state of scientific knowledge had undergone a significant development, it 
asked for the works to be speeded up, and then decided , three months 
later, to suspend them and subsequently to abandon them. The Court is 
not however unaware that profound changes were taking place in Hun­
gary in 1989, and that, du ring that transitory phase, it might have been 
more than usually difficult to co-ordinate the different points of view pre­
vailing from time Lo time. 

The Court infers from all these elements that, in the present case, even 
if it had been established that there was, in 1989, a state of necessity 
linked to the performance of the 1977 Treaty, Hungary would not have 
been permitted to rely upon that state of necessity in order to justify its 
failure to comply with its treaty obligations, as it had helped, by act or 
omission to bring it about. 

58. It follows that the Court has no need to consider whether Hun­
gary, by proceeding as it did in 1989, "seriously impair[ed] an essential 
interest" of Czechoslovakia, within the meaning of the aforementioned 
Article 33 of the Draft of the International Law Commission - a finding 
which does not in any way prejudge the damage Czechoslovakia claims 
to have suffered on account of the position taken by Hungary. 

Nor does the Court need to examine the argument put forward by 
Hungary. according to which certain breaches of Articles 15 and 19 of 
the 1977 T reaty, committed by Czechoslovakia even before 1989, con­
tributed to the purported state of necessity: and neither does it have to 
reach a decision on the a rgument advanced by Slovakia, according to 
which Hungary breached the provisions of Article 27 of the Treaty, 
in 1989, by taking unilateral measures without having previously 
had recourse to the machinery of dispute settlement for which that 
Article provides. 

* * 
59. In the light of the conclusions reached above, the Court, in reply to 

the question put to it in Article 2, paragraph 1 (a}, of the Special Agree­
ment (see paragraph 27 above), finds that Hungary was not entitled to 
suspend and subsequently a bandon, in 1989, the works on the Nagy­
maros Project and on the part of the GabCikovo Project for which the 
1977 Treaty and related instruments attributed responsibility to it. 

* * * 
60. By the terms of Article 2, paragraph I ( h) . of the Special Agree­

ment, the Court is asked in the second place to decide 
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pour des raisons essentiellement economiques mais aussi, subsidiaire­
ment, ecologiques. En 1989, alors que, selon la Hongrie elle-meme, l'etat 
des connaissances scientifiques avait sensiblement evolue, elle a sollicite 
!'acceleration desdits travaux, pour decider ensuite, trois mois plus tard, 
de les suspendre, puis de Jes abandonner. La Cour n'en ignore pas pour 
autant que de profonds changements etaient en cours en Hongrie en 1989 
et que. pendant cette phase transiloire, ii pouvait s·averer bien plus dif­
ficile qu 'a l'ordinaire de coordonner \es differents points de vues qui pre­
valaient a divers moments. 

La Cour infere de tous ces elements qu'en l'espece, merne s'il avait ete 
etabli qu'il existait en 1989 un etat de necessite lie a !'execution du traite 
de 1977, la Hongrie n'aurait pas ete admise a s'en prevaloir pour justifier 
le manquement a ses obligations conventionnelles, car elle aurait contri­
bue, par action ou omission, a sa survenance. 

58. En consequence, la Cour n'a pas a examiner la question de savoir 
si, en procedant comme elle l'a fait en 1989, la Hongrie aurait «grnvement 
porte atteinte a un interet essenticl» de la Tchecoslovaquie, au sens de 
!'article 33 susmentionne du projet de la Commission du droit internatio­
nal ; cette constatation ne saurait en rien prejuger des dommages que la 
Tchecoslovaquie affirme avoir subis du fait de la position hongroise. 

La Cour n'a pas davantage a se pencher sur !'argument presente par la 
Hongrie, suivant lequel certaines violations des articles 15 et 19 du traite 
de 1977, commises par la Tchecoslovaquie des avant 1989, auraient 
concouru a l'etat de necessite a llegue; et elle n'a pas non plus a se pro­
noncer sur !'argument avance par la Slovaquie, selon lequel la Hongrie 
aurait viole les dispositions de !'article 27 du traite, en 1989, en prenant 
des mesures unilaterales sans avoir au prealable eu recours aux meca­
nismes de reglement des differends prevus a cet article. 

* * 
59. Au vu des conclusions auxquelles elle est parvenue ci-dessus, la 

Cour repond a la question qui lui a ete posee a J'article 2, paragraphe I, 
alinea a), du compromis (voir ci-dessus paragraphe 27) que la Hongrie 
n'etait pas en droit de suspendre puis d'abandonner, en 1989, les travaux 
relatifs au projet de Nagymaros ainsi qu 'a Ia partie du projet de Gab­
cikovo dont elle etait responsable aux termes du traite de 1977 et des 
instruments y afferents. 

* * * 
60. Aux termes de !'article 2, paragraphe 1, alinea b) , du compromis, 

ii est demande en second lieu a la Cour de dire 

«h ) si la Republique federative tcheque et slovague etait en droit de 
recourir, en novembre 1991, a la «solution provisoire» et de 
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and to put into operation from October 1992 this system, 
described in the Report of the Working Group of Independent 
Experts of t he Commission of the European Communities, the 
Republic of Hungary and the Czech and Slovak Federal Repub­
lic dated 23 November 1992 (damming up of the Danube at 
river kilometre 1851. 7 on Czechoslovak territory and resulting 
consequences on water and navigation course)". 

61. T he Court will recall that, as soon as Hungary suspended the 
works at Nagymaros on 13 May 1989 and extended that suspension to 
certain works to be carried our at Dunakiliti, Czechoslovakia informed 
Hungary that it would fee l compelled to take unilateral measures if Hun­
gary were to persist in its refusal to resume the works. T his was inter alia 
expressed as follows in Czechoslovakia's Note Yerbale of 30 October 
1989 to which reference is made in paragraph 37 above: 

"Should the Republic of Hungary fail to meet its liabilities and 
continue unilaterally to breach the Treaty and related legal docu­
ments then the Czechoslovak party will be forced to commence a 
provisional , substitute project on the territory of the Czechoslovak 
Socialist Republic in order to prevent further losses. Such a provi­
sional project would entail directing as much water into the Gab­
cikovo dam as agreed in the Joint Construction Plan ." 

As the Court has already indicated (see paragraph 23), various 
alternative solutions were contemplated by Czechoslovakia. In Septem­
ber 1990, the Hungarian authorities were advised of seven hypothetical 
allernatives defined by the firm of Hydroconsult of Bratislava. All of 
those solutions implied an agreement between the parties, with the excep­
tion of one variant, subsequently known as "Variant C", which was pre­
sented as a provisional solution which could be brought about without 
Hungarian co-operation. Other contacts between the parties took place, 
without leading to a settlement of the dispute. In March 1991 , Hungary 
acquired information according to which perceptible progress had been 
made in finalizing the planning of Variant C; it immediately gave expres­
sion to the concern this caused. 

62. Inter-governmental negotiation meetings were held on 22 April 
and 15 July 1991. 

On 22 April 1991 , Hungary proposed the suspension, until September 
1993, of all the works begun on the basis of the 1977 Treaty, on the 
understanding that the parties undertook to abstain from any unilateral 
action, and that joint studies would be carried out in the interval. 
Czechoslovakia maintained its previous position according to which the 
studies contemplated should take place within the framework of the 1977 
Treaty and without any suspension of the works. 

On 15 July 1991, Czechoslovakia confirmed its intention of putting the 
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mettre en service, a partir d'octobre 1992, ce systeme, decrit 
dans le rapport en date du 23 novembre 1992 du groupe de tra­
vail d'experts independants nommes par la Commission des 
Communautes europeennes, la Republique de Hongrie et la 
Republique federative tcheque et slovaque (construction d\in 
barrage sur le Danube au kilometre 185 l, 7 du fleuve, en terri­
toire tchecoslovaque, et consequences en resultant pour l'ecou­
lement des eaux et la navigation)». 

61. La Cour rappellera que, des que la Hongrie a suspendu Jes travaux 
a Nagymaros le 13 mai 1989 et a ctendu cette suspension a certains tra­
vaux qui devaient etre realises a Dunakiliti, la Tchecoslovaquie a informe 
la Hongrie qu'elle se verrait contrainte de prendre des mesures unilate­
rales si cette derniere persistait dans son ref us de reprendre les travaux. 
Cela fut notamment exprime de la fa~on suivante dans la note verbale 
tchecoslovaque en date du 30 octobre 1989, a laquelle ii est fait reference 
au paragraphe 37 ci-dessus: 

«Si la Republique de Hongrie ne s'acquittait pas de ses responsa­
bilites et continuait a enfreindre unilateralement les dispositions du 
traite et des documents juridiques y afferents. la partie tchecoslo­
vaque se verrait contrainte d 'entreprendre a la place un projet pro­
visoire sur son terri toire pour eviter de nouvelles pertes. Ce projet 
provisoire conduirait a diriger vers le barrage de GabCikovo toute la 
quantile d 'eau convenue dans le plan de construction conjoint. » 

Comme la Cour l'a deja indique (voir paragraphe 23), differentes solu­
tions de rechange furent envisagees par la Tchecoslovaquie. En sep­
tembre 1990, Jes autorites hongroises furent avisees des sept hypotheses 
definies par la firme Hydroconsult de Bratislava. Toutes ces solutions 
impliquaient un accord entre Jes parties, a !'exception d'une variante, 
denommee par la suite «variante C». qui etait presentee comme une 
solution provisoire pouvanl ,etre realisee sans la cooperation de la Hon­
grie. D'autres contacts entre· !es parties eurent lieu sans conduire a une 
solution du differend. En mars 1991 , la Hongrie entra en possession 
d'informations selon lesquelles la mise au point de la planification de 
la variante C avait sensiblement progresse; elle fit aussitot connaitre les 
craintes que cela Jui inspirait. 

62. Des reunions intergouvemementales de negociation se tinrent le 
22 avril et le 15 juillet 1991. 

Le 22 a vril 1991, la Hongrie proposa la suspension, jusqu'en septembre 
1993, de tous !es travaux commences sur la base du traite de 1977. etant 
entendu que !es parties s'engagcraient a s'abstenir de toute action unila­
terale et que des etudes communes seraient menees dans l' intervalle. La 
Tchecoslovaguie maintint sa position anterieure selon laquelle !es etudes 
envisagees devraient avoir lieu dans le cadre du traite de 1977 et sans sus­
pension des travaux. 

Le 15 juillet 199 1, la Tchecoslovaquie confirma son intention de mettre 
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Gabcikovo power plant into service a nd indicated that the available data 
enabled the effects of fou r possible scenarios to be assessed, each of them 
requiring the co-operation of the two Governments. At the same time, it 
proposed the setting up of a tripartite committee of experts (H ungary, 
Czechoslovakia, European Communities) which would help in the search 
for technical solutions to the problems a rising from the entry into opera­
tion of rhe Gabcikovo sector. H ungary, for its part, took the view that: 

" In the case of a totaJ lack of understanding the so-called C varia­
tion or 'theoretical opportunity' suggested by the Czecho-Slovak 
party as a unilatera l solution would be such a grave transgression of 
Hungarian territo rial integrity and Internationa l Law fo r which 
there is no preceden t even in the practices of the formerly socialist 
countries for the past 30 years"; 

it further proposed the setting up of a bilateral commi ttee for the assess­
ment of environmen tal consequences, subject lo work on Czechoslovak 
territory being suspended. 

63 . By a letter dated 24 J uly 1991, the Government of Hungary com­
municated the following message to the Prime Minister of Slovakia: 

''Hungarian public opinion a nd the H ungarian Government 
anxiously and attentively follows the [Czechoslovakian] press reports 
of the unilateral steps of the Government of the Slovak Republic 
in connection with the barrage system. 

T he preparatory works for diverting the water of the Danube near 
the Dunakiliti dam through unilaterally arc also alarming. These 
steps are contrary to the 1977 T reaty and to the good relationship 
between our nations:· 

On 30 July 199 1 the Slovak Prime Minister informed the Hungarian 
Prime Minister o f 

"the decision of the Slovak Government and of the Czech and Slo­
vak Federal G overnment to continue work on the Gabclkovo power 
plant, as a provisiona l solution, which is aimed at the commence­
ment of opera tions on the terri tory of the Czech and Slovak Federal 
Republic". 

O n the same day, the G overnment of H ungary protested, by a Note Ver­
balc, against the filling of the headrace canal by the Czechoslovak con­
struction company, by pumping water from the Danube. 

By a letter dated 9 August 1991 and addressed to the Prime Minister of 
Slovakia. the H ungarian authorities strenuously protested against "any 
unilateral step that would be in contradiction with the interests of our 
rtwo] nations and international law" and indicated that they considered it 
"very important [to] receive information as early as possible on the 
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en service la centrale de Gabcikovo et indiqua que les donnees d ispo­
nibles permettaient d'evaluer Jes effets de quatre scenarios d'exploitation 
possibles requerant chacun la cooperation des deux gouvernements. En 
meme temps, elle proposa la constitution d'un comile d'experts t ripartite 
(Hongrie. Tchecoslovaquie, Communautes europeennes) qui aiderait a 
trouver des solutions techniques aux problemes resultant de la misc en 
exploitation du secteur de GabC:ikovo. La Hongrie, quant a elle, exposa 
que: 

« Dans le cas ou on ne parviend ra it absolument pas a s'entendre, 
la solution dite variante C ou « possibili te theorique», proposee par 
la partie tchecoslovaque en tanl que solution unilatera le, constitue­
rait une atteinte grave a l'integrite territoriale de la Hongrie et au 
droit international dont ii n'existe aucu n precedent meme dans la 
pratique des anciens pays socia listes au coms des trente dernieres 
annees»; 

elle proposa par ailleurs de constituer un comite bipartite d'evaluation 
des incidences ecologiques. sous reserve que Jes t ravaux soient suspendus 
en territo ire tchecoslovaque. 

63. Par lenre en date du 24 juillet 199 1, le Gouvernemen t hongrois 
communiqua au premier ministre slovaque le message suivant: 

« L'opinion publique hongroise et le Gouvernement hongrois sui­
vent avec inquietude et attention Jes nouvelles publiees dans la presse 
[tchecoslovaque] sur !es mesures unilaterales prises par le Gouverne­
ment de la Republique slovaque concernant le systeme de barrage. 

Les travaux preparatoires entrepris au voisinage du barrage de 
Dunakiliti pour detourner unilateralement !es eaux du Danube ont 
egalement de quoi inquieter. Ces mesures vont a l'encontre des dis­
positions du traite de 1977 et sont prejudiciables aux relations de 
bon voisinage entre nos pays.» 

Le 30 j uillet 1991, le premier ministre slovaque informa le premier mi­
nistre hongrois de 

«la decision du Gouvernement slovaque et du Gouvernement de la 
Republique federative tcheque et slovaque de pou rsuivre les travaux 
de construction de la centrale de Gabcikovo, a titre de solution pro­
visoire, en vue de permettre sa mise en service su r le territoire de la 
Republique federative tcheque et slovaque». 

Le meme jour, le Gouvernement hongrois protesta, par note verba le, 
contre la mise en eau du canal d'amenee realisee par l'entreprise tcheco­
slovaq ue de construction en pompant de l'eau du Dan ube. 

Par lettre du 9 aout 1991 , adressee au premier ministre slovaque, les 
autorites hongroises s'eleverent vivement «contre toute mesure unilate­
rale allant a l'encontre des interets [des deux] pays a insi que du droit 
international» et indiquerent qu'elles consideraient «comme tres impor­
tant d'etre informe[es] des que possible des details de la solution provi-
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details of the provisional solution". For its part, Czechoslovakia, in a 
Note Verbale dated 27 August 1991 , rejected the argument of Hungary 
that the continuation of the works under those circumstances constituted 
a violation of international law, and made the following proposal: 

·'Provided the Hungarian side submits a concrete technical solu­
tion aimed at putting into operation the Gabcfkovo system of locks 
and a solution of the system of locks based on the 1977 Treaty in 
force and the treaty documents related to it, the Czechoslovak side is 
prepared to implement the mutually agreed solution." 

64. The construction permit for Variant C was issued on 30 October 
1991. In November 1991 construction of a dam started at Cunovo, where 
both banks of the Danube are on Czechoslovak (now Slovak) territory. 

In the course of a new inter-governmental negotiation meeting, on 
2 December 1991. the parties agreed to entrust the task of studying the 
whole of the question of the Gabcikovo-Nagymaros Project to a Joint 
Expert Committee which Hungary agreed should be complemented with 
an expert from the European Communities. However whereas, for Hun­
gary, the work of that Committee would have been meaningless if Czecho­
slovakia continued construction of Variant C, for Czechoslovakia , the 
suspension of the construction, even on a temporary basis, was unaccept­
able. 

That meeting was followed by a large number of exchanges of letters 
between the parties and various meetings between their representatives at 
the end of 1991 and early in 1992. On 23 January 1992, Czechoslovakia 
expressed its readiness "to stop work on the provisional solution and 
continue the construction upon mutual agreement" if the tripartite com­
mittee of experts whose constitution it proposed, and the results of the 
test operation of the Gabcikovo part, were to "confirm that negative eco­
logical effects exceed its benefits" . However, the positions of the parties 
were by then comprehensively defined, and would scarcely develop any 
further. Hungary considered, as it indicated in a Note Yerbale of 14 Feb­
ruary 1992, that Variant C was in contravention 

"of [the Treaty of 1977] ... and the convention ratified in 1976 
regarding the water management of boundary waters. 

with the principles of sovereignty, territorial integrity, with the 
inviolability of State borders, as well as with the general customary 
norms on international rivers and the spirit of the 1948 Belgrade 
Danube Convention"; 

and the suspension of the implementation of Variant C was. in its view, a 
prerequisite. As for Czechoslovakia. it took the view that recourse to 
Variant C had been rendered inevitable, both for economic and ecologi-
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soire». Pour sa part, la T checoslovaquie. dans une note verbale en date 
du 27 aoftt 1991. rejeta !'argument hongrois selon Jequel la poursuite des 
travaux dans ces conditions constituait unc violation du droit internatio­
nal et fit la proposition suivante: 

« Pourvu que la parlie hongroise apporte unc solution technique 
concrete en vue de la mise en service du systeme d'ecluses de Gab­
Cikovo et une solution pour le systeme d 'ecluscs fondee sur le traite 
de 1977 en vigueur et sur Jes actcs conventionnels y afferents. la par­
lic tchecoslovaque est prete a executer la solution arretee d'un Com­
mun accord.» 

64. Le pennis de construire de la variante C fut delivre le 30 octobre 
199 \. En novembre 1991, la construction d'u n barrage commcnc;a a 
Cunovo, ou Jes deux rives du Danube se trouvent en terr itoire tcheco­
slovaque (a ujourd'hui slovaque). 

Au cours d'une nouvelle reunion intcrgouverncmcntalc de negociation, 
le 2 decembre 1991, Jes par ties s'accorderent pour confier l'etude de 
!'ensemble de la question du projet Gabcikovo-Nagymaros a un comite 
mixtc d'experts auquel la Hongrie accepta d'associcr un expert des Com­
munautes europeennes. Mais alors que, pour la Hongrie. le travail dudit 
comitc aurait ete depourvu de sens si la Tchccoslovaquie poursuivait la 
construction de la variante C, pour la Tchecoslovaquic. une interruption. 
mcme provisoire, des travaux etail inacceptable. 

Cettc reunion fut suivie de nombrcux echanges de correspondances 
cntre lcs parties et de diverscs rencontres entrc leurs representants a la fin 
de l'annee 1991 et au debut de 1992. Le 23 janvier 1992. la Tchecoslova­
quic se dit prete <<a arreter ses travaux afTerents a la solution provisoire et 
a poursuivre la construction [qui serait] convenuc d 'un commun accord» 
si le comitc d'experts triparti te dont elle proposait la constitution et Jes 
resultats de l'essai d'exploitation de !'clement de GabCikovo <<confir­
m[ai]en1 que Jes effe1s ecologiqucs defavorablcs depass[ai]ent les avan­
tages recucillis». Toutefois, les posi tions des parties ctaient a lors globa­
lement arretces, et ne devaient plus guere evoluer. La Hongrie estimait, 
com mc elle l'a indique da ns une note verbale du 14 fevrier 1992, que la 
variante C etait contraire 

«aux dispositions du [traite de 1977] ... comme a celles de la conven­
tion ratifiee en 1976 sur la reglcmentation en matierc d'eaux frontieres. 

aux principes de souvera inetc ct d'intcgritc tcrritoriale, a l'inviolabi­
lite des frontieres d'Etat ainsi qu'aux regles coutumiercs generales 
relatives aux fleuves internationaux et e:i !'esprit de la convention de 
Belgrade de 1948 sur le Danube»; 

ct la suspension de !'execution de la variante C etait pour elle un prea­
lable. Quant a la Tchecoslovaquie, elle considerait que le recours a la 
variantc C avait ete rendu inevitable, pour des raisons tant economiques 

46 



50 GABCiKOVO-NAGYMAROS PROJECT (JUDGMENT) 

cal as well as navigational reasons, because of the unlawful suspension 
and abandonment by Hungary of the works for which provision was 
made in the 1977 Treaty. Any negotiation had, in its view, to be con­
ducted within the framework of the Treaty and without the implementa­
tion of Variant C - described as "provisional" - being called into 
question. 

65. On 5 August 1992, the Czechoslovak representative to the Danube 
Commission informed it that "work on the severance cutting through of 
the Danube's flow will begin on 15 October 1992 at the 1,851. 759-kilo­
rnetre line" and indicated the measures that would be taken at the time of 
the ''severance" . The Hungarian representative on the Commission pro­
tested on 17 August 1992, and called for additional explanations. 

During the autumn of 1992, the implementation of Variant C was 
stepped up. The operations involved in damming the Danube at Cunovo 
had been scheduled by Czechoslovakia to take place during the second 
half of October 1992, at a t ime when the waters of the river are generally 
at their lowest level. On the initiative of the Commission of the European 
Communities, trilateral negotiations took place in Brussels on 21 and 
22 October 1992. with a view to setting up a committee of experts and 
defining its terms of reference. On that date, the first phase of the opera­
tions leading to Lhe damming of the Danube (the reinforcement of the 
riverbed and the narrowing of the principal channel) had been com­
pleted. The closure of the bed was begun on 23 October 1992 and the 
construction of the actual dam continued from 24 to 27 October 1992: 
a pontoon bridge was built over the Danube on Czechoslovak territory 
using river barges, la rge stones were thrown into the riverbed and 
reinforced with concrete, while 80 to 90 per cent of the waters of the 
Danube were directed into the canal designed to supply the Gabcikovo 
power plant. The implementation of Variant C did not, however, come 
to an end with the d iversion of the waters, as there still remained out­
standing both rein forcement work on the dam and the building of certain 
auxiliary structures. 

The Court has a lready referred in paragraph 24 to the meeting 
held in London on 28 October 1992 under the a uspices of the European 
Communities, in the course of which the parties to the negotiations 
agreed, inter alia, to entrust a tripartite Working Group composed of 
independent experts (i.e., four experts designated by the European Com­
mission , one designated by Hungary and another by Czechoslovakia) 
with the task of reviewing the situation created by the implementation of 
Variant C and making proposals as to urgent measures to adopt. After 
having worked for one week in Bratislava and one week in Budapest, the 
Working Group filed its report on 23 November 1992. 

66. A surrnrtary description of the constituent elements of Variant C 
appears at paragraph 23 of the present Judgment. For the purposes of 
the question put to the Court, the official description that should be 
adopted is, according to Article 2, paragraph I ( b) , of the Special Agree­
ment, the one given in the aforementioned report of the Working Group 
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qu'ecologiques et de navigation, du fait de la suspension et de !'abandon 
illicites, par la Hongrie, des travaux prevus par le traite de 1977; toute 
negociation devait, selon elle, se poursuivre dans le cadre du traite et sans 
que !'execution de la variante C - qualifiee de «provisoire» - soit mise 
en cause. 

65. Le 5 aout 1992, le representant tchecoslovaque a la commission du 
Danube informa celle-ci que «les travaux de fermeture du Danube com­
mencer[aient) le 15 octobre 1992 au point kilometrique 1851, 759 »et indi­
qua les mesures qui seraient prises au moment de la fermeture. Le repre­
sentant hongrois <\ la commission protesta le 17 aout 1992, en reclamant 
plus d'explications. 

Pendant l'automne 1992, l'execution de la variante C s'accelera. Les 
operations de barrage du Danube a Cunovo avaient ete prevues par la 
Tchecoslovaquie pour la seconde moitie du mois d'octobre 1992, a un 
moment ou lcs eaux du fleuve sont en general a leur niveau le plus bas. A 
!'initiative de la Commission des Communautes europeennes, des nego­
ciations trilaterales eurent lieu a Bruxelles Jes 21 et 22 octobre 1992 en 
vue de mettre en place un comite d'experts et de definir son mandat. A 
cette date, la premiere phase des operations de barrage du Danube (ren­
forcement du lit du fleuve et reduction de la largeur du chenal principal) 
etait achevee. La fermetute du lit fut amorcee le 23 octobre 1992 et la 
construction du barrage proprement <lit se poursuivit du 24 au 27 octobre 
1992: un pont ftottant fut a menage sur le Danube en territoire tcheco­
slovaque au moyen de peniches, de grosses pierres furent deversees dans 
le lit de la riviere et recouvertes de beton, tandis que quatre-vingts a 
quatre-vingt-dix pour cent des eaux du Danube etaient dirigees dans le 
canal destine a l'alimentation de la centrale de Gabcikovo. L'execution 
de Ia variante C n'etait cependant pas terminee avec le detournement des 
eaux car ii restait encore a effectuer des travaux de consolidation du bar­
rage et a construire certains ouvrages auxiliaires. 

La Cour a deja evoque au paragraphe 24 la reunion tenue a Londres le 
28 octobre 1992 sous les auspices des Communautes europeennes. au 
cours de laquelle !es parties aux negociations convinrent notamment 
de charger un groupe de travail tripartite d'experts independants (soit 
quatre experts designes par la Commission europeenne, un expert designe 
par la Hongrie et un autre designe par la Tchecoslovaquie) d'etudier la 
situation creee par la mise en reuvre de la variante C et de faire des pro­
positions sur les mesures d'urgence a adopter. Apres avoir travaille une 
semaine a Bratislava et une semaine a Budapest, le groupe de travail 
deposa son rapport le 23 novembre 1992. 

66. ll a ete procede a une description sommaire des elements constitu­
tifs de la variante C au paragraphe 23 du present arret. Aux fins de la 
question posee a la Cour, la description officielle a retenir est, selon !'ar­
ticle 2, paragraphe l, alinea b) , du compromis, celle qu'en fait le rapport 
susmentionne du groupe de travail d'experts independants; ii ya lieu de 
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of independent experts, and it should be emphasized that, accord ing to 
the Special Agreement, "Variant C" must be taken to include the conse­
quences "on water and navigation course" of the dam closing off the bed 
of the Danube. 

In the section headed "Variant C Structures and Status of Ongoing 
Work", one finds, in the report of the Working Group, the fo llowing 
passage: 

"In both countries the original structures for the Gabelkovo 
scheme are completed except for the closure of the Danube river at 
Dunakiliti and the 
( \) Completion of the hydropower station (installation and testing 

of turbines) at Gabcikovo. 
Variant C consists of a complex of structures, located in Czecho­

Slovakia ... The construction of these are planned for two phases. 
The structures include ... : 

(2) By-pass weir controlling the flow into the river Danube. 
(3) Dam closing the Da nubia n river bed. 
(4) floodplain weir (weir in the inundation). 
(5) rnta ke struct ure for the Mosoni Danube. 
(6) Intake structure in the power canal. 
(7) Earth barrages/dykes connecting structures. 
(8) Ship lock for smaller ships (I 5 m x 80 m). 
(9) Spillway weir. 

( 10) Hydropower station. 

The construction of the structures 1-7 a re included in Phase I, 
while the remaini ng 8-l 0 are a part of Phase 2 scheduled for con­
struction 1993-1995. '' 

* * 
67. Czechoslovakia had maintained that proceeding to Variant C and 

putting it into opera tion did not constitute internationally wrongful acts ; 
Slovakia adopted this a rgument. During the proceedings before the Court 
Slovakia contended tJ1at Hungary's decision lo suspend and subsequently 
abandon the construction of works at Dunakiliti had made it impossible 
for Czechoslovakia to carry out the works as initially contemplated by 
the 1977 Treaty and that the latter was therefore entitled to proceed with 
a so lution wh ich was as close to the original Project as possible. Slovakia 
invoked what it described as a "principle of approximate application" to 
justify the construction a nd operation of Variant C. It explained that this 
was the on ly possibility remaining to it "of fulfilling not only the pur­
poses of the 1977 Treaty, but the continuing obligation to implement it in 
good faith". 

68. Slovakia also maintained that Czechoslovakia was under a duty to 
mitigate the damage resulting from Hunga ry's unlawful actions. It claimed 
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souligner par ailleurs que, d 'apres le compromis, la «variante C» doit 
etre comprise comme incluant Jes consequences «pour l'ecoulement des 
eaux et la navigation» qui resultent du barrage fermant le lit du Danube. 

Sous le point intitule «Ouvrages de la variante C et etat d'avancement 
des travaux». on trouve, dans le rapport du groupe de travail, le passage 
suivant: 

«Dans Jes deux pays. les ouvrages prevus a l'origine dans le pro­
gramme de Gabcikovo sont acheves, a !'exception de la fermeture du 
Danube a Dunakiliti ainsi que: 

I) ks derniers travaux de la centrale hydro-electrique (installation 
et essais des turbines) de Gabclkovo. 

La variante C est un ensemble complexe d'ouvrages, situe en 
Tchecoslovaquie ... La construction de ces ouvrages est prevue en 
deux phases. Les ouvrages comprennent ... : 

2) les deversoirs de derivation contr6lant l'ecoulement dans le Danube; 
3) le barrage fermanl le lit du Danube ; 
4) le deversoir de la plaine d ' inondation; 
5) J'ouvrage de prise alimentant le bras Moson du Danube; 
6) l'ouvrage de prise alimentant le canal usinier ; 
7) Jes barrages/digues en terre reliant Jes ouvrages ; 
8) I' eel use destinee aux navires de faible tonnage ( 15 m x 80 m); 
9) l'evacuateur de crue; 

10) la centrale hydro-electrique. 

La construction des ouvrages I a 7 est prevue pendant la phase I, 
tandis q ue les ouvrages 8 a I 0 relevent de la phase 2 prevue pour 
1993-1995. » 

* * 
67. La Tchecoslovaquie avait soutenu que le recours a la variante C et 

la mise en service de celle-ci ne constituaient pas des faits internationale­
ment illicites ; la Slovaquie a repris cette these. Au cours de la procedure 
devant la Cour, la Slovaquie a affirme que la decision de la Hongrie de 
suspendre puis d'abandonner la construction des ouvrages a Dunakiliti 
avait mis la Tchecoslovaquie dans J'impossibilite d 'effectuer Jes travaux 
tels qu'ils avaient initialement ete envisages par le traite de 1977 et que 
cette derniere etait en consequence en droit de recourir a une solution qui 
etait aussi proche que possible du projet initial. La Slovaquie a invoque 
ce qu'elle a decrit comme un «principe d 'application par approximation» 
pour justifier la construction et la mise en service de la variante C. Elle a 
explique que c'etait la la seule possibilite qui lui restait «non seulement 
d'atteindre les buts vises par le traite de 1977. mais encore de respecter 
!'obligation continue de mettre en (l!uvre !edit traite de bonne foi>). 

68. La Slovaquie a aussi soutenu que la Tchecoslovaquie avait !'obli­
gation d 'attenuer les dommages resultant des agissements illicites de la 
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that a State which is confronted with a wrongful act of another State is 
under an obligation Lo minimize its losses and, thereby, the damages 
claimable against the wrongdoing State. It argued furthermore that "Miti· 
gation of damages is also an aspect of the performance of obligations in 
good fa ith. " For Slovakia, these damages would have been immense in 
the present case, given the investments made and the additional economic 
and environmental prejudice which would have resulted from the failure 
to complete the works at Dunakiliti/Gabcikovo and to put the system 
into operation. For this reason, Czechoslovakia was not only entitled, 
but even obliged, to implement Variant C. 

69. Although Slovakia maintained that Czechoslovakia's conduct was 
lawful, it argued in the alternative that. even were the Court to find 
o therwise, the putting into operation of Variant C co uld sti ll be justified 
as a countermeasure. 

70. Hungary for its part contended that Variant C was a material 
breach of the 1977 T reaty. It considered that Variant C also violated 
Czechoslovakia's obligations under other treaties, in particular the Con­
vention of 3 l May 1976 on the Regulation of Water Management Issues 
of Boundary Waters concluded at Budapest, and its obligations under 
general internationa l law. 

71. Hungary contended that Slovakia's arguments rested on an erro­
neous presentation of the facts and the law. Hungary denied, inter aha, 
having committed the slightest violation of its t reaty obligations which 
could have justified the putting into operation of Variant C. lt considered 
that "no such rule" of "approximate application" of a treaty exists in 
international law; as to the argument derived from "mitigation of dam­
agefs]", it claimed thal this has to do with the quantification of loss, and 
co uld not serve to excuse conduct which is substantively unlawful. Hun­
gary furthermore stated that Variant C did not satisfy the conditions 
required by international law for countermeasures, in particular the con­
dition of proportionality. 

* * 
72. Before dealing with the arguments advanced by the Parties, the 

Court wishes to make clear that it is aware of the serious problems with 
which Czechoslovakia was confronted as a result of Hungary's decision 
to relinquish most of the construction of the System of Locks for which 
it was responsible by virtue of the 1977 T reaty. Vast investments had 
been made, the construction al Gabcikovo was a ll but finished, the 
bypass canal was completed, and Hungary itself, in 1991, had duly ful­
filled its obligations under the Treaty in this respect in completing work 
on the tailrace canal. I t emerges from the report, dated 31 October 1992, 
of the tripartite fact-finding mission the Court has referred to in para­
graph 24 of the present Judgment, that not using the system would have 
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Hongrie. Elle a allegue qu'un Etat qui se trouve confronte au fait illicite 
d ' un a utre Etat est tenu de limiter ses pertes a u minimum, et de reduire 
a insi !es dommages et interets susceptibles d 'etre reclames a l'Etat auteur 
du fait illicite. Elle a en outre expose que: « L'a ttcnuation des dommages 
est a ussi un aspect de !'execution des obligations de bonne foi. » Pour la 
Slovaquie, Jes dommages et inten~ts a uraient en !'occurrence ete conside­
rables, compte tenu des investissements effect ues et des prejudices sup­
plementaires, tant de na ture economique qu'ecologique, qui auraient 
resulte de l'inachevement des travaux a Dunakiliti/Gabcikovo et du 
defaut demise en service du systeme. C'est pourquoi la Tchecoslovaquie 
etai t non seulement en droit, ma is encore dans I' obligation, de mettre en 
reuvre la variante C. 

69. Bien que la Slovaqu ie affirme que le compon ement de la Tche­
coslovaquie etait licite, elle a soutenu a titre subsidiaire que, meme 
si la Cour devait conclure dans un autre sens, la mise en service de la va­
riante C pourrait encore etre justifiee en tant que contre-mesure. 

70. La Hongrie, pour sa part, a soutenu que la variante C consti­
tue une violation substantielle du traite de 1977. Elle considere que ll:I va­
riante C viole aussi les obligations de la Tchecoslovaquie en vertu d'autres 
tra ites, notamment la convention sur la reglementation en matiere 
d'eaux frontieres , conclue a Budapest le 3 1 mai 1976, et ses obligations 
au titre du droit international general. 

7 1. La Hongrie a pretendu que l'argumencation slovaque reposait sur 
une presentation erronee des faits et du droit. La Hongrie nie notamment 
avoi r commis la moindre violation de ses obligations conven tionnelles 
qui aurait pu justifier la mise en reuvre de la variante C. Elle estime qu' il 
n'existe «a ucune regle» d '«application par approxi ma tion » d 'un traite 
en droit internationa l; quant a \'a rgument tire de «!'attenuation des dom­
mages», elle fait valoi r qu' il a trait a !'appreciation du prejudice et ne 
saurait servir a excuser un comportement illicite sur le fond . La Hongrie 
expose en outre que la va rian te C ne satisfait pas a ux conditions req uises 
par le droit international en matiere de contre-mesures, et en particulier a 
la condition de proportionnalite. 

* * 
72. Avant d'examiner les arguments que les Parties ont ainsi avances, la 

Cour souhaite indiquer clairement qu'elle est consciente des serieux pro­
blemes a uxquels la Tchecoslovaquie a du faire face a la suite de la deci­
sion prise par la Hongrie de renoncer a la plus grande partie de la construc­
tion du systeme d 'ecluses qui lui incombait en vertu du traite de 1977. Des 
investissements tres importants avaient ete effectues, la construction de l'ou­
vrage de Gabcikovo etait pratiquement achevee, le canal de derivation etait 
termine, et la Hongrie elle-meme, en 199 1, s'etait dOment acq uittee de ses 
obligations a cet egard en achevant les travaux du canal de fui te. II ressort 
du rapport, en date du 31 octobre I 992, de la mission d 'enquete tripartite a 
laquelle la Cour s'est referee au paragraphe 24 du present arret que la non-
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led to considerable financial losses, and that it could have given rise to 
serious problems for the environment. 

73. Czechoslovakia repeatedly denounced Hungary's suspension and 
abandonment of works as a fundamental breach of the 1977 Treaty and 
consequently could have invoked this breach as a ground for terminating 
the Treaty; but this would not have brought the Project any nearer to 
completion. Jt therefore chose to insist on the implementation of the 
Treaty by Hungary, and on many occasions called upon the latter to 
resume performance of its obligations under the Treaty. 

When Hungary steadfastly ref used to do so - although it had expressed 
its willingness to pay compensation for damage incurred by Czechoslo­
vakia - and when negotiations stalled owing to the diametrically opposed 
positions of the parties, Czechoslovakia decided to put the Gabcikovo 
system into operation unilaterally, exclusively under its own control and 
for its own benefit. 

74. That decision went through various stages and, in the Special 
Agreement, the Parties asked the Court to decide whether Czecho­
saovakia "was entitled to proceed, in November 1991 " to Variant C, 
and "to put [it] into operation from October 1992". 

75. With a view to justifying those actions, Slovakia invoked what it 
described as "the principle of approximate application", expressed by 
Judge Sir Hersch Laulerpacht in the following terms: 

" It is a sound principle of law that whenever a legal instrument of 
continuing validity cannot be applied literally owing to the conduct of 
one of the parties, it must, without allowing that party to take advan­
tage of its own conduct, be applied in a way approximating most 
closely to its primary object. To do that is to interpret and to give 
effect to the instrument - not to change it. " (Admissibility of Hear­
ings of Petitioners by the Commillee on South West Afrirn. I. C.J. 
Reports 1956, separate opinion of Sir Hersch Lauterpacht, p. 46.) 

It claimed that this is a principle of international law and a general prin­
ciple of law. 

76. It is not necessary for the Court to determine whether there is a 
principle of international law or a general principle of law of "approxi­
mate application" because, even if such a principle existed, it could by 
definition only be employed within the limits of the treaty in question. rn 
the view of the Court, Variant C does not meet that cardinal condition 
with regard to the 1977 Treaty. 

77. As the Court has already observed, the basic characteristic of the 
1977 Treaty is, according to Article I, to provide for the construction of 
the Gabcikovo-Nagymaros System of Locks as a joint investment con­
stituting a single and indivisible operational system of works. This 
element is equally reflected in Articles 8 and I 0 of the Treaty providing 
for joint ownership of the most important works of the Gabcikovo­
Nagymaros Project and for the operation of this joint property as a 
co-ordinated single unit. By definition all this could not be carried 
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utilisation du systeme aurait cause des pertes financieres considerables et 
qu'elle aurait pu entrainer de graves problemes pour l'environnement. 

73. La Tchecoslovaquie a maint.es fois indique que la suspension et 
l'abandon des travaux par la Hongrie constituaienl une violation essentielle 
du traite de 1977 et elle aurait pu par conseq uent invoquer celle-ci comme 
motif de mettre fin au traite ; ma is cela n'aurait en rien fait avancer le projet 
vers son achevernent. Cest pourquoi elle a prefere insister pour que la Hon­
grie mette en reuvre le traite et a demande a de nombreuses reprises a celle-ci 
de reprendre !'execution des obligations lui incombant en venu du traite. 

Lorsque la Hongrie a resolument refuse de s'executer - bien qu 'elle 
eut exprime sa volonte d'indemniser la Tchecoslovaquie pour Jes dom­
mages subis - et lorsq ue Jes negociations sont a rrivees au point mort du 
fa il des positions d iametralement opposees des parties, la Tchecoslova­
q uie a decide de mettre unilateralement en service le systeme de Gab­
Cikovo, sous son contr61e et a son profit exclusifs. 

74 . Cette decision a comporte plusieurs etapes et, dans le compromis, 
!es Parties o nt demande a la Cour de dire si la Tchecoslovaquie «etait en 
droit de recourir, en novembre 1991 », a la variance C et «de mettre en 
service [cette derniere], a partir d 'octobre 1992». 

75. En vue de justifier ces actions. la Slovaquie a invoque ce qu'elle a 
decrit comme «le principe d'application par approx imation» tel 
qu'exprime par s ir Hersch Lauterpacht dans les termes suivants: 

«Cest un principe sain de droit que si un instrument juridique de 
validite continue ne peut s'appliquer litteralement, du fa it de la 
conduite de l'une des parties, ii fau t, sans permettre a celle-ci de se 
prevaloir de sa propre conduite, l' appliquer d'une maniere s'appro­
chant le plus possible de son but primitif. Agir ainsi est interpreter et 
donner effet a !'instrument et non le modifier.» (Admissihilite de 
/"audition de petitionnaires par le Comite du Sud-Quest africain. C !..!. 
Recueil 1956, opinion individuelle de sir Hersch Lauterpach t, p. 46.) 

Elle a pretendu qu'il s'agit d ' un principe du droit international et d' un 
principe general de droit. 

76. La Cour n'a pas a determiner s'il ex iste un p rincipe de droit inter­
national ou un principe general de droit d '«application par approxima­
tion» car. meme si un tel principe existait , ii ne pourra it par definition y 
etre recouru que dans les limites du traite en cause. Or, de l'avis de la 
Cour, la variante C ne satisfa it pas a cette cond ition primordiale au 
regard du traite de 1977. 

77. Comme la Cour l'a deja observe, la caracteristique fondamentale 
du traite de 1977 est, scion son article premier, de prevoir la construction 
du systeme d'ecluses de Gabcikovo-Nagymaros en tant qu'investissement 
conjoint constitua nt un systeme d'ouvrages operationnel, unique et indi­
visible. Cet element est egalement reftete aux articles 8 et 10 du traite, qui 
prevoient la propriete conjointe des ouvrages !es plus importants du pro­
jet Gabcikovo-Nagymaros et !'exploitation de cette propriete conjointe 
com me une en tile unique et coordonnee. Par definition, tout cela ne pou-
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out by unilateral action. Jn spite of having a certain external physical 
similarity with the original Project, Variant C thus d iffered sharply from 
it in its legal characteristics. 

78. Moreover, in practice, the operation of Variant C led Czechoslo­
vakia to appropriate, essentially for its use and benefit, between 80 and 
90 per cent of the waters of the Danube before returning them to the 
main bed of the river, despite the fact that the Danube is not only a 
shared international watercourse but a lso an international boundary 
river. 

Czechoslovakia submitted that Variant C was essentially no more than 
what Hungary had already agreed to and that the only modifications 
made were those which had become necessary by virtue of Hungary's 
decision not to implement its treaty obligations. 1t is true that Hungary, 
in concluding the 1977 T reaty, had agreed to the damming of the Danube 
and the diversion of its waters into the bypass canal. But it was only in 
the context of a joint operation and a sharing of its benefi ts that Hungary 
had given its consent. The suspension and withdrawal of that consent 
constituted a violation of Hungary's legal obligations, demonstrating, as 
it did, the refusal by Hungary of joint operation ; but that cannot mean 
that H ungary forfeited its basic right to an equitable and reasonable 
sharing of the resources of an international watercourse. 

The Court accordingly concludes that Czechoslovakia, in putting 
Variant C into operation, was not applying the 1977 Treaty but, on the 
contrary, violated certain of its express provisions, and, in so doing, 
committed an internationally wrongful act. 

79. The Court notes that between November 1991 and October 1992, 
Czechoslovakia confined itself to the execution , on its own territory, of 
the works which were necessary for the implementation of Variant C but 
which could have been abandoned if an agreement had been reached 
between the parties and did not therefore predetermine the fina l decision 
to be taken. For as long as the Danube had not been unilaterally 
dammed , Variant Chad not in fact been applied. 

Such a situation is not unusual in international law or, for that matter, 
in domestic Jaw. A wrongful act or offence is frequently preceded by pre­
paratory actions which a re not to be confused with the act or offence 
itself. It is as well to distinguish between the actual commission of a 
wrongful act (whether instantaneous or continuous) and the conduct 
prior to that act which is of a preparatory character and which "does 
not qualify as a wrongful act" (see for example the Commentary on 
Article 41 of the Draft Articles on State Responsibility, ·'Report of the 
International Law Commission on the work of its forty-eighth session, 
6 May-26 July 1996", Ojficial Records of the General Assembly. Fifty­
.first Session, Supplement No. 10 (A/51110), p. 141, and Yearbook of the 
lnrernational Law Commission, 1993, Vol. II , Part 2, p. 57, para. 14). 

* 
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vait etrc realise par voie d'action uni!aterale. En depit d 'une certaine res­
semblance physique exterieure avec le projet in itial, la variante C en dif­
fere done nettement quant a ses caracteristiques juridiques. 

78. De plus, dans la prat ique, la mise en service de la variante C a 
conduit la Tchecoslovaquie a s'approprier, essentiellement pour son usage 
et a son profit, en tre quatre-vingts et quatre-vingt-dix pour cent des eaux 
du Danube avant de les restituer au lit principal du fleuve, en depit du 
fait que le Danube est non seulement un cours d 'eau international par­
tage mais aussi un fteuve frontiere. 

La Tchecoslovaquie a soutenu que la variante C. pour l'essentiel, n 'est 
rien d'autre que ce a quoi la Hongrie avait deja consenti el que seules ont 
ete effectuees les modifications rendues necessaires par suite de la deci­
sion de la Hongrie de ne pas executer ses obligations conventionnelles. II 
est vrai que la Hongrie, en concluanl le lraite de 1977, avail accepte le 
barrage du Danube et le deto urnement de ses eaux dans le canal de deri­
vation. Mais c'eta it seulemenl dans le contexle d'une operation conjointe 
et d'un partage de ses benefices que la Hongrie avait donne son consen­
tement. La suspension et le retrait de ce consentement ont constitue une 
violation par la Hongrie de ses obligations juridiques, montrant effecti­
vement que celle-ci a refuse une exploitation conjointe; mais il ne saurait 
s'ensuivre que la H ongrie aurait perdu son droit fondamenta l a une part 
equitable et raisonnable des ressources d'un cours d 'eau internat io nal. 

La Cou r conclut en consequence que la Tchecoslovaquie, en mettant 
en service la variante C, n'a pas applique le traite de 1977 mais, au 
contraire, a viole certaines de ses dispositions expresses et, de ce fait, a 
commis un acte internationalement illicite. 

79. La Cour note qu'entre novembre l99l et octobre 1992 la Tcheco­
slovaquie s'est bornee a executer sur son propre territoire des travaux qui 
eta ient certes necessaircs pour la mise en reuvre de la variante c. mais qui 
auraient pu etre abandonnes si un accord etait intervenu entre Jes parties 
et ne prejugeaient des !ors pas de la decision definitive a prendre. Tant 
que le Danube n·avait pas ete barre unilateralement, la variante C n'avait 
en fail pas ete appliquee. 

Une telle situation n'est pas rare en droit international, comme d'ailleurs 
en droit interne. Un fait illicite ou une infraction est frequemment precedee 
d 'actes preparatoires qui ne sauraient etre confondus avec le fait ou !'infrac­
tion eux-memes. II convient de distinguer entre la realisation meme d'un fail 
illicite (que celui-ci soit instantane ou continu) et le comportement anterieur 
ace fait qui presente un caractere preparatoire et «qui ne saurait etre traite 
comme un fait illicite» (voir par exemple le commentaire de !'article 41 du 
pro jet d 'articles sur la responsabilite des Etats, « Rapport de la Commission 
du droit international sur les travaux de sa quarante-huitieme session, 6 mai-
26 juillet 1996», Dornmenrs ojjiciels de l'Ass<!mblee generate. cinquante er 
unieme session, suppMment n" JO (NS 1110). p. 164. et Annuaire de la Com­
mission du droi1 international, 1993, vol. 11 , deuxierne partie, p. 59, par. 14). 

* 
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80. Slovakia a lso maintained that it was acting under a duty to miti­
gate damages when it carried out Variant C. l t stated that " It is a general 
principle of international law that a party injured by the non-perform­
ance of another contract party must seek to mitigate the damage he has 
sustained." 

It would follow from such a principle that an inj ured State which has 
failed to take the necessary measures to limit the damage sustained would 
not be entitled to claim compensation for that damage which could have 
been avoided. While this principle might thus provide a basis for the cal­
cu lation of damages, it could not, on the other hand, justify an otherwise 
wrongful act. 

81. Since the Court has found that the putting into operation of Vari­
ant C constituted an internationally wrongful act, the duty to mitigate 
damage invoked by Slovakia does not need to be examined further. 

* 

82. Although it did not invoke the plea of countermeasures as a 
primary argument, since it did not consider Variant C to be unlawful, 
Slovakia stated that "Variant C could be presented as a justified 
countermeasure to Hungary's illegal acts". 

The Court has concluded, in paragraph 78 above, that Czechoslovakia 
committed an internationally wrongful act in putting Variant C into 
operation. Thus, it now has to determine whether such wrongfulness may 
be precluded on the ground that the measure so adopted was in response 
t•O Hungary's prior failure to comply with its obligations under interna­
tiona l law. 

83. In order to be justifiable, a countermeasure must meet certain con­
ditions (see Military and Paramilitary Actil'ities in and against Nicara­
gua ( Nicaragua v. United Swtes u.f America) . Merits, Judgmel!f, l .C.J. 
Reports 1986. p. 127, para. 249. See also Arhitra/ Award of 9 December 
1978 in the case concerning the Air Service Agreemenr of 27 March I 946 
between the United Swtes of America and France, United Nations, 
Reports of International Arhitral A irnrds ( RIAA ) , Vol. XVIII, pp. 443 et 
seq.~ a lso Articles 47 to 50 of the Draft Articles on State Responsibility 
adopted by the International Law Commission on first reading, " Report 
of the International Law Commission on the work of its forty-eighth ses­
sion, 6 May-26 July 1996", Official Records of the General Assembly, 
Fifty-first Session. Supplement No. 10 (A/51/ 10), pp. 144-145.) 

In the first place it must be taken in response to a previous interna­
tional wrongful act of another State and must be directed against that 
State. Although not primarily presented as a countermeasure, it is clear 
that Variant C was a response to Hungary's suspension and abandon-
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80. La Slovaquie a aussi soutenu que son action etait motivee par une 
obl.igation d'attenuer des dommages lorsqu'elle a realise la variante C. 
Elle a declare que «c'est un principe de d roit international qu'une partie 
lesee du fait de la non-execution d'un engagement pris par une autre pa r­
tie doit s·employer a attenuer Jes dommages qu'elle a subis». 

II decoulerait d'un tel principe qu'un Etat Iese qui n'a pas pris les 
mesures necessaires a l'effet de li miter les dommages subis ne serait pas 
en droit de reclamer l'indemnisation de ceux qui auraiem pu etre evites. 
Si I.edit principe pourrait ainsi fournir une base pour le calcul de dom­
mages et interets, en revanche, ii ne saurait justifier ce qui constitue par 
ailleurs un fait illicite. 

81. La Cour ayant conclu que la mise en service de la variante C 
a constitue un fait internationalement illicite, !'obligation d'attenuer 
!es dommages invoquee par la Slovaquie n 'a pas a etre examinee plus 
avant. 

* 

82. Bien qu'elle n'ait pas fail valoir a titre principal !'argumentation 
liree des contre-mesures. puisqu'elle ne considere pas la variance C comme 
illicite. la Slovaquie a declare que (( la variance C pourrait etre consideree 
comme une contre-mesure justifiee en reponse aux actes illicites de l<J 
Hongrie». 

La Cour. au paragraphe 78 ci-dessus, est parvenue a la conclusion q ue 
la Tchecoslovaquie a commis un acte internationalement illicite en met­
tanc en service la variante C. 11 lui faut done a present rechercher si ceue 
illiceite peut etre excusee au motif que la mesure ainsi adoptee l'aurait ete 
en reaction au defaut prealable de la Hongrie de s'acquitter de ses obl i­
gations en vertu du droit international. 

83. Pour pouvoir etre justifiee. une contre-mesure doit satisfaire acer­
taines conditions (voir Actil'ites militaires et paramilitaires au Nimragu(f 
er contr<! celui~ci ( Nicaragua c. Erars- Unis cl"Amhique) . fond. arret , 
C.!.J. Recueil 1986, p. 127, par. 249. Yoir aussi Senrence (frhirrule du 
9 Jh·ernbre 1978 en /'c{ff'aire concemanl /'accord relM if aux services 
aeriens du 27 mars 1946 entre /es Etols-Unis d'Amhique et la France , 
Nations Unies. Recueil des senrences arhitrales ( RSA ) , vol. XV III , 
p. 483 et suiv .. et articles 47 a 50 du projet d 'articles sur la responsabilite 
des Etats adopte par la Commission du droit international en premiere 
lecture, (<Rapport de la Commission du droit internationa l sur les tra­
vaux de sa quarame-huitieme session, 6 mai-26 juillet 1996>), Documents 
1~/jiciels de l'Assembtee generate. cinq1w111e er unieme session. supp/hnent 
n" 10 (A/51110). p. 167-168.) 

En premier lieu, elle doit etre prise pour riposter a un fait internatio­
nakment illicite d'un autre Etat el doit etre dirigee centre !edit Etat. Bien 
qu'elle n'aic pas ete presentee a titre principal comme une contre-mesure, 
ii est clair que la variante ca constitue une riposte a la suspension et a 
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ment of works and that it was directed against that State; and it is 
equally clear, in the Court's view, that Hungary's actions were interna­
tionally wrongful. 

84. Secondly, the injured State must have called upon the State com­
mitting the wrongful act to discontinue its wrongful conduct or to make 
reparation for it. It is clear from the facts of the case, as recalled above by 
the Court (see paragraphs 61 et seq.) , that Czechoslovakia requested 
H ungary to resume the performance of its treaty obligations on many 
occasions. 

85. ln the view of the Court, an important consideration is that the 
effects of a countermeasure must be commensurate with the injury suf­
fered. taking account of the rights in question. 

In 1929, the Permanent Court of International Justice. with regard to 
navigation on the River Oder, stated as follows: 

"[the] community of interest in a navigable river becomes the basis 
of a common legal right, the essential features of which are the per­
fect equality of all ripari<tn States in the user of the whole course of 
the river and the exclusion of any preferential privilege of any one 
riparian State in relation to the others" (Territorial Jurisdiction of 
the Interna1ional Commission of the River Oder . .Judgment No. 16, 
1929, P. C.l.J., Series A, No. 23, p. 27). 

Modern development of international law has strengthened this prin­
ciple for 11011-n<tvigational uses or international watercourses as well, as 
evidenced by the adoption of the Convention of21May1997 on the Law 
of the Non-Navigational Uses of International Watercourses by the 
United Nations General Assembly. 

The Court considers that Czechoslovakia , by unilaterally assuming 
control of a shared resource, and thereby depriving Hungary of its right 
Lo an equitable and reasonable share of the natural resources of the Dan­
ube - with the continuing effects of the diversion of these waters on the 
e.cology of the riparian area of the Szigetkoz - failed co respect the pro­
portionality which is required by international law. 

86. Moreover, as the Court has already pointed out (see para­
graph 78), the fact that Hungary had agreed in the context of the original 
Project to the diversion of the Danube (and, in the Joint Contractual 
Plan , to a provisional measure of withdrawal or water from the Danube) 
cannot be understood as having authorized Czechoslovakia to proceed 
with a unilateral diversion of this magnitude without Hungary's consent. 

87. The Court thus considers tha1 the diversion of the Danube carried 
out by Czechoslovakia was not a lawful countermeasure because it was 
not proportionate. It is therefore not required to pass upon one other 
condition for the lawfulness of a countermeasure, namely that its purpose 
must be to induce the wrongdoing State to comply with its obliga-
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l'abandon des travaux par la Hongrie et qu 'elle elail dirigee contre eel 
Etat; et ii est tout aussi clair, de l'avis de la Cour, que Jes agissements de 
la Hongrie etaient internationalement illicites. 

84. En second lieu, l'Ernt Iese doit avoir in vite l'Etat a uteur du fait illi­
cite a mettre fin a son comportement illicite OU a en fournir reparation. II 
ressort clairement des faits de la cause, tels que rappeles ci-dessus par la 
Cour (voi r paragraphes 61 et suivants), que la Tchecoslovaq uie, a de 
nombreuses reprises, a prie la Hongrie de reprendre )'execu tion de ses 
obligations conventionnelles. 

85. De l'avis de la Cour, une condition importante est que les effets 
d'une con tre-mesu re doivent et re proponionnes aux dommages subis 
compte tenu des droits en cause. 

En 1929, la Cou r permanente de Justice internationale, a propos de la 
navigation sur l'Oder, a declare ce qui suit: 

«(la] communaute d ' interets sur un fleuve navigable devient la base 
d'une communaute de droit, dont les traits essentiels sont la parfaite 
egalite de tous les E;tats riverains da ns )'usage de tout le parcours 
du fleuve et l'exclusion de tout privilege d'un riverain quelconque 
par rapport aux autres» (Juridic/ion terraoriale de la Commission 
internationale de /"Oder. arret n" 16, 1929. C.P..f.I. serie A n" 23, 
p. 27). 

Le developpement moderne du droit interna tional a renforce ce prin­
cipe egalement pour les utilisations des cours d'eau internationaux a des 
fi ns autres que la navigation, com me en temoigne I' adoption par I' Assem­
blee generate des Nations Unies, le 21 mai 1997, de la convention sur le 
droit relatif aux utilisations des cours d'eau internationaux a des fins 
a utres que la navigation. 

La Cour considere que la Tchecoslovaquie, en prenant unilateralement 
le controle d 'une ressource partagee, et en privant ainsi la Hongrie de son 
droit a une pa rt equitable et raisonnable des ressources naturelles du 
Danube - avec les effets continus que le detournement de ses eaux 
deploie su r l'ecologie de la region riveraine du Szigetkoz - n ·a pas res­
pecte la proportionnalite exigee par le droit international. 

86. Par a illeurs. comme la Cour l'a deja releve ci-dessus (voir para­
graphe 78), le fait q ue la Hongrie ait consenti , dans le cadre du projet 
initial, a u detournernent du Danube {et, dans le plan contract uel conjoint, 
a titre provisoire a des prelevements d 'eau dans le Danube) ne saurait 
s'interpreter comme aya nt autorise la Tchecoslovaquie a proceder <'t un 
detournement unilateral de cette importance sans le consentemen l de la 
Hongrie. 

87. La Cour estime done que le detournement du Danube effectue par 
la Tchecoslovaquie n'etait pas une contre-mesure licite. fau le d'etre pro­
portionnee. Elle n'a des !ors pas a statuer sur une au.tre condition dont 
depend la liceite d 'une contre-mesure. a savoi r que celle-ci doit avoir 
pour but d'inci ter l'Etat auteur du fai t illicite a executer Jes obligations 
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tions under international law, and that the measure must therefore be 
reversible. 

* * 
88 . .In the light of the conclusions reached above, the Court, in reply to 

the question put to it in Article 2, paragraph I { h) , of the Special Agree­
ment (see paragraph 60). finds that Czechoslovakia was entitled to pro­
ceed. in November 1991, to Variant C in so far as it then confined itself 
to undertaking works which did not predetermine the fina l decision to be 
taken by it. On the other hand. Czechoslovakia was not entitled to put 
that Variant into operation from October 1992. 

* * * 
89. By the terms of Article 2, paragraph I ( c) , of the Special Agree­

ment, the Court is asked, thirdly, to determine "what are the legal effects 
of the notification , on 19 May 1992, of the termination of the T reaty by 
the Republic of H ungary". 

The Court notes that it has been asked to determine what are the legal 
effects of the notification given on 19 May 1992 of the termination of the 
Treaty. It will consequently confine itself to replying to this question. 

90. The Court will recall that, by early 1992, the respective parties to 
the 1977 T reaty had made clear their positions with regard to the recourse 
by Czechoslovakia to Variant C. H ungary in a Note Verbale of 14 Feb­
ruary 1992 had made clear its view that Variant C was a contravention of 
the 1977 Treacy (see paragraph 64 above); Czechoslovakia insisted on the 
implementation of Variant C as a condition for further negotiation. On 
26 February 1992. in a letter to his Czechoslovak counterpart, the Prime 
Minister of Hungary described the impending diversion of the Danube as 
"a serious breach of international law" and stated that, unless work was 
suspended while further enquiries took place, ''the H ungarian Govern­
men t [would] have no choice but to respond to this situation of necessity 
by terminating the 1977 inter-State Treaty". In a Note Verbale dated 
18 March 1992, Czechoslovakia reaffirmed that, while it was prepared to 
continue negotiations "on every level", it could not agree "to stop all 
work on the provisional solution". 

On 24 March 1992, the Hungarian Pa rliament passed a resolution 
authorizing the Government to terminate the 1977 Treaty if Czechoslo­
vakia did not stop the works by 30 April 1992. On 13 April 1992, the 
Vice-President of the Commission of the European Communities wrote 
to both parties confirming the willingness of the Commission to chair a 
committee of independent experts including representatives of the two 
countries, in order to assist the two Governments in identifying a mutu-
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qui lui incombenl en droiL international, et que la mesure doit partant 
etre reversible. 

* * 
88. Au vu des conclusions auxquelles elle est parvenue ci-dessus, la 

Cour repond a la question qui lui a ete posee a !' article 2, paragraphe 1, 
a linea b) , d u cornpromis (voir paragraphe 60) que la Tchecoslovaquie 
etait en droit de recourir, en novembre 1991. a la variante C, dans la 
mesure ou elle se bornait alors a entamer des t ravaux qui ne prejugeaient 
pas de la decision defi nitive qu'elle devait prendre. En revanche. la Tche­
coslovaq uie n 'eta it pas en d roit de mettre en service cette variante it partir 
d'octobre 1992. 

* * * 
89. Aux termes de l'article 2, paragraphe 1, a linea c ) , du com prom is, ii 

est demande a la Cour en t roisieme lieu de di re «quels sonl !es effets juri­
diques de la notification , le 19 mai 1992, de la terminaison du traite par la 
Republique de H ongrie». 

La Cour relevera qu'il lui a ete demande de determiner les effets juri­
diques de la notification de terminaison du traite effectuee a la date du 
19 mai 1992. Elle se bornera en consequence a repondre a cette question. 

90. La Cour rappellera que, debut 1992, les parties au traite de 1977 
avaient clairement fait connai:tre leurs positions respectives sur le recours 
par la Tchecoslovaq u ie a la variante C. Dans une note verbale du 
14 levrier 1992, la Hongrie avait fail savoir qu'elle considerail que la 
varian te C contrevenait au traite de 1977 (voir paragraphe 64 ci-dessus); 
la Tchecoslovaquie laisait de la mise en reuvre de la varianle C une condi­
tion de toute nouvelle negociation. Le 26 fevrier 1992, dans une lettre a 
son homologue tchecoslovaq ue, le p remier ministre hongrois decrivit le 
detournement imminent du Danube comme «une grave violation du 
droit international» et affirma qu' :.\ moins que les Lravaux ne soient sus­
pendus pendant la realisation de nouvelles etudes «le Gouvernement 
hongrois n·aura[it] d'autre choix. pour fai re face a cette s ituation de 
necessite. que de mettre fin au traite interetatique de 1977 ». Dans une 
note verbale du 18 mars 1992, la Tchecoslovaquie reaffirma q ue, tout en 
erant disposee a poursuivre les negociations «a tous Jes niveaux», elle ne 
pouvait pas accepter «d'arreter les travaux afferents a la solution provi­
soire». 

Le 24 mars 1992. le Parlement hongrois adopta une resolution par 
laquelle ii autorisait le gouvernement a mettre fin au traite de 1977 si la 
Tchecoslovaquie n'avait pas cesse les travaux au 30 avril 1992. Le 13 avril 
1992, le vice-president de la Commission des Communautes europeennes 
ecrivit aux deux parties pour leur confirmer que la Commission etait dis­
posee a presider un comite d 'experls independants, comprenant des repre­
sentants des deux pays, en vue d'aider Jes deux gouvernements a degager 
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ally acceptable solution. Commission involvement would depend on each 
Government not taking "any steps ... which would prejudice possible 
actions to be undertaken on the basis of the report's findings" . The 
Czechoslovak Prime Minister stated in a letter to the Hungarian Prime 
Minister dated 23 April 1992, that his Government continued to be inter­
ested in the establishment of the proposed committee ''without any pre­
liminary conditions"; criticizing Hungary's approach, he refused to sus­
pend work on the provisional solution, but added, " in my opinion. there 
is still time, until the damming of the Danube (i.e., until October 31. 
1992), for resolving disputed questions on the basis of agreement of both 
States" . 

On 7 May 1992, Hungary, in the very resolution in which it decided on 
the termination of the Treaty, made a proposal, this time to the Slovak 
Prime Minister, for a six-month suspension of work on Variant C. The 
Slovak Prime Minister replied that the Slovak Government remained 
ready to negotiate, but considered preconditions " inappropriate" . 

91. On 19 May 1992, the Hungarian Government transmitted to the 
Czechoslovak Government a Declaration notifying it of the termination 
by Hungary of the 1977 Treaty as of 25 May 1992. In a letter of the same 
date from the Hungarian Prime Minister to the Czechoslovak Prime 
Minister, the immediate cause for termination was specified to be Czecho­
slovakia's refusal, expressed in its letter of 23 April 1992, to suspend the 
work on Variant C during mediation efforts of the Commission of the 
European Communities. In its Declaration, Hungary stated that it could 
not accept the deleterious effects for the environment and the conserva­
tion of nature of the implementation of Variant C which would be prac­
t ically equivalent to the dangers caused by the realization of the original 
Project. It added that Variant C infringed numerous international agree­
ments and violated the territorial integrity of the Hungarian State by 
diverting the natural course of the Danube. 

* * 
92. During the proceedings. Hungary presented five a rguments in sup­

port of the lawfulness, and thus the effectiveness, of its notification of 
termination. These were the existence of a state of necessity; the impos­
sibili ty of performance of the Treaty; the occurrence of a fundamental 
change of circumstances ; the material breach of the Treaty by Czecho­
slovakia ; and, finally, the development of new norms of international 
environmental law. Slovakia contested each of these grounds. 

93. On the first point, Hungary stated that, as Czechoslovakia had 
"remained inflexible" and continued with its implementation of Variant 
C, "a temporary state of necessity eventually became permanent, justify­
ing termination of the 1977 Treaty" . 

Slovakia, for its part, denied that a state of necessity existed on the 
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une solution qu' ils puissent tous deux accepter. La participation de la 
Comm ission etait subordon nee a la condition que les deux gouverne­
mcnts s'absticnncnt de prendre «des mesures susceptibles de porter 
a lteinte aux actions qu ' il pourrait y avoir lieu d'en treprendre sur la base 
des conclusions du ra pport». Le premier ministre tchecoslovaque, dans 
une letlre du 23 avril 1992 adressee a u premier ministre hongrois. fit 
savoir que son gouvernemenl etait toujours intercssc, «sans conditions 
prealables», a la constitution du comite envisage; criciquant !'attitude de 
la Hongrie, ii ref usait de suspendre Jes travaux rclatifs a la solution pro­
visoire, mais ajoutait: «selon moi, d'ici le barrage d u Da nube (c'est­
a-dire d'ici au 31 octobre 1992), ii reste du temps pour resoudre Jes 
questions litigieuses sur la base d 'un accord entre lcs deux Eta ts». 

Le 7 mai I 992, la Hongrie. dans la resolution meme ou elle prenait la 
decision de meltre fin a u traite, proposa, cclle fois a u premier ministre 
slovaque, une suspension de six mois des travaux rela tifs a la variante C. 
Le premier ministre slovaque repondit quc le Gouvernement slovaque 
eta it toujours pret a negocier, mais qu' il considerai t «inapproprie» de 
poser des conditions prealables. 

91. Le 19 mai 1992, le Gouvernement hongrois transmit au Gouverne­
ment tchecoslovaque unc declaration portant notification de la terminai­
son, par la Hongrie. du traite de 1977, a comptcr du 25 mai 1992. Dans 
une lettre du meme jour adressee au premier ministrc tchecoslovaque. le 
premier ministre hongrois precisait que la cause immediate de la terminai­
son etait le refus de la Tchecoslovaquie. exprime dans sa lellre du 23 avril 
1992, de suspendre Jes travaux afferents a la variante C pendant les efforts 
de mediation de la Commission des Communautes europeennes. Dans sa 
declaration, la Hongrie disait qu·elle ne pouvait accepter les effets nefastes 
de la mise en reuvre de la variante C sur renvironnement et sur la protec­
tion de la nature. qui seraient pratiquement equivalents aux dangers crees 
par la realisation du projet initial. Elle ajoutait quc la variante C contre­
venait a de nombreux accords internationaux ct violait l'intcgrite tcrrito­
riale de la Hongrie en detournant le Danu be de son cours nature!. 

* * 
92. Au cours de la procedure, la Hongrie a prcsente cinq motifs en vue 

de demontrcr quc la notification de terminaison cta it licite, et par suite 
effective: !'existence d 'un etat de necessite, l'impossibilitc d'cxecuter le 
traitc, la survena nce d'un changement fonda mental de circonstanccs, la 
violat ion substan tielle du traite par la Tchecoslovaquie ct, enfin. l'appari­
tion de nouvelles normes de droit international de l'cnvironncment. La 
Slovaquic a conteste chacun de ces motifs. 

93. Sur le premier point, la Hongrie a affirme quc, puisquc la Tche­
coslovaquie «etait demeuree inflexible» et avail poursuivi la mise en 
ccuvrc de la variante C, <d'etat provisoirc de ncccssitc lctait] fi nalcmcnt 
devenu permanent, justifiant ainsi la tcrminaison du traite de 1977». 

Pour sa part. la Slov.aquie, se fondant sur cc qu·elle estime etre les don-
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basis of what it saw as the scientific facts ; and argued that even if such a 
state of necessity had existed. this would not give rise to a right to ter­
minate the Treaty under the Vienna Convention of 1969 on the Law of 
Treaties. 

94. Hungary's second argument relied on the terms of Article 61 of the 
Vienna Convention. which is worded as follows: 

''Anicle 61 
Supervening lmposs;/Ji/ity of Performance 

I . A party may invoke the impossibility of performing a treaty as 
a ground for terminating or withdrawing from it if the impossibility 
results from the permanent disappearance or destruction of an object 
indispensable for the execution of the treaty. If the impossibility is 
temporary, it may be invoked only as a ground for suspending the 
operation of the treaty. 

2. Impossibility of performance may not be invoked by a party as 
a ground for terminating, withdrawing from or suspending the opera­
tion of a treaty if the impossibility is the result of a breach by that 
party either of an obligation under the treaty or of any other inter­
national obligation owed to any other party to the treaty. " 

Hungary declared that it could not be "obliged to fulfi l a practically 
impossible task, namely to construct a barrage system on its own terri­
tory that would cause irreparable environmental damage" . It concluded 
that 

" By May 1992 the essential object or the Treaty - an economic 
joint investment which was consistent with environmental protection 
and which was operated by the two parties jointly - had perma­
nently disappeared , and the T reaty had thus become impossible to 
perform. ·· 

In Hungary's view, the "object indispensable for the execution of the 
treaty", whose disappearance or destruction was required by Article 61 of 
the Vienna Convention, did not have to be a physical object, but could 
also include. in the words of the International Law Commission , "a legal 
situation which was the raison d 'etre of the rights and obligations··. 

Slovakia claimed that Article 61 was the only basis for invoking impos­
sibility of performance as a ground for termination , that paragraph I or 
that Article clearly contemplated physical "disappearance or destruction" 
of the object in question , and that. in any event, paragraph 2 precluded 
the invocation of impossibility "if the impossibility is the result of a 
breach by that pa rty ... of an obligation under the treaty". 

95. As to "fundamenta l change of circumstances" , Hungary relied on 
Article 62 of the Vienna Convention on the Law of Treaties which states 
as fo llows: 
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nees scientifiq ues, a con teste !'existence d'un etat de necessite et a fa it 
valoir q ue. meme si un tel etat de necessite avait existe, ii n 'aura it pu 
conferer le droit de mettre fin au traite en vertu de la convention de 
Vienne de 1969 sur le droit des traites. 

94. Le deuxieme argument de la H ongrie etait tire des termes de !'ar­
ticle 6 1 de la convention de Yienne, ainsi Ji belle: 

«Article 61 
Survenance d'une situation rendant f'execution impossible 

I. Une partie peut invoquer l'impossibilite d'executer un traite 
comme motif pour y mettre fin ou pour s'en retirer si cette impossi­
bilite resulte de la disparition ou destruction definitives d'un objet 
indispensable a !'execution de ce traite. Si l'impossibilite est tempo­
raire. elle peut etre invoquee seu lemenl comme motif pour suspendre 
!'application du trnite. 

2. L'impossibilite d'execution ne peut etre invoquee par une partie 
comme motif pour mettre fin au traite, pour s'en rerirer ou pour en sus­
pend re !'application si cette impossibilite resulle d 'une violation, par la 
partie qui l'invoque, soit d'une obligation du traite, soil de toute autre 
obligation internationale a l'egard de toute autre partie au traite. » 

La Hongrie a declare qu'elle ne pouvait «etre obligee d'accornplir une 
tache pratiquement impossible. a savoir construire un systeme de barrage 
sur son pro pre territoire qui causerait des dommages irreparables a 
l'environnement». E lle a conclu que: 

«En mai 1992 l'objet essentiel du traite- un investissement eco­
nomique conjoint qui etait compatible avec la protection de l'envi­
ronnement et qui etait exploite par les deux parties conjointement -
avait disparu de maniere permanente, et [que] le traite etait done 
devenu impossible a executer.)) 

De l' avis de la Hongrie, ii n'est pas necessaire que la disparition ou la 
destruction de l'«objet indispensable a ]'execution de ce lraite», qu'exige 
!'article 61 de la convention de Vienne. vise un objet physiq ue; ii peut 
aussi s'agir, suivant Jes termes utilises par la Commissio n du droit inter­
national, d'«une situation juridique qui constituait la raison d 'et re des 
droils el obligations». 

La Slovaquie a pretendu que la seule base sur laquelle l'impossibilite 
d'execution puisse et re invoquee comme motif de terminaison d 'un traite 
est indiquee a !'article 61 de la convention de Vienne; que le paragraphe I 
de cet a rticle envisage manifestement la «disparition ou destruction» 
materielle de l'objet dont ii s'agit ; et que, en tout etat de cause, selon le 
paragraphe 2, on ne peut invoquer l'impossibilite d 'execution (<si cette 
impossibilite resulte d'une violation, par la partie qui l'invoque, .. . d'une 
obligation aux termes du traite». 

95. En ce qui concerne le «changement fondamental de circons­
tances», la Hongrie se fonde sur !'article 62 de la convention de Vienne 
su r le droil des traites, ainsi conc;u: 
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"A rlitle 62 

Fundamental Change of Circumstances 

I. A fundamental change of circumstances which has occurred 
with regard to those existing at the time of the concl usion of a treaty, 
and which was not foreseen by the parties, may not be invoked as a 
ground for terminating or withdrawing from the treaty unless: 

( a) the existence of those circumstances constituted an essentia l 
basis of the consenc of the parties to be bound by the treaty; 
and 

( b ) the effect of the change is radically to transform the extent of 
obligations still to be performed under the trea ty. 

2. A fundamental change of circumstances may not be invoked as 
a ground for terminating or withdrawing from a treaty: 

( a ) if the treaty establishes a boundary; o r 
( b } if the fundamenta l change is the result o f a breach by the party 

invoki ng it either of an obligati on under the treaty or of any 
other interna tiona l obliga ti on owed to a ny other party to the 
treaty. 

3. If, under the fo regoing paragraphs, a party may invoke a fun­
damental change of circumstances as a ground for terminating or 
withdrawing from a treaty it may also invoke the change as a ground 
fo r suspending the operation of the t reaty.'' 

Hungary identified a number of "substantive elements" present a t the 
conclusion of the 1977 Treaty which it said had changed fundamenta lly 
by the da te of notification of termination. These included the notion 
o f "socialist integration", for which the Treaty had originally been a 
"vehicle", but which subsequently disappeared; the "single a nd indivisible 
operational system" , which was to be replaced by a unilateral scheme; 
the fact that the basis of the planned joint investment had been over­
turned by the sudden emergence of both States in lo a ma rket economy ; 
the attitude of Czechoslovakia which had turned the "framework t reaty" 
into an " immutable norm"; and, finally. the transformation of a treaty 
consistent wit h environmental protection into "a prescription for envi­
ronmental disaster" . 

Slovakia, fo r its part, contended that the changes identified by Hun­
gary had not altered the nature of the obligations under the Treaty from 
those o riginally undertaken, so that no entitlement to terminate it a rose 
from them. 

96. Hungary further argued that termination of the Treaty was justi­
fied by Czechoslovakia's material breaches of the Treaty, and in this 
regard it invoked Article 60 of the Vienna Convention on the Law of 
Treaties, which provides: 
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«Article 62 

Clwngement fondamenta! de circonstances 

I. Un changement fondamental de circonstances qui s'est produit 
par rapport a celles qui existaient au moment de la conclusion d'un 
traite et qui n'avait pas ete prevu par les parties ne peut pas etre 
invoque comme motif pour mettre fin au traite ou pour s'en retirer, 
a moins que: 

a) !'existence de ces circonstances n'ait constitue une base essen­
lielle du consentement des parties a etre liees par le traite; et que 

b ) ce changement n 'ait pour effet de transformer radicalement la 
portee des obligations qui restent a executer en vertu du traite. 

2. Un changement fondamcntal de circonstances ne peut pas etre 
invoque comme motif pour mettre fin a un traite ou pour s'en retirer: 

a } s'il s' agit d'un traite etablissant une frontiere; OU 

h) si le changement fondamental resulte d'une violation, par la par­
tie qui J'invoque, soit d'une obligation du traite, soit de toute 
autre obligation internationale a J'egard de toute autre partie au 
traite. 

3. Si une partie peut, conformement aux paragraphes qui prece­
dent, invoquer un changement fondamental de circonstances comme 
motif pour mettre fin a un craite ou pour s'en retirer, elle peut ega­
lement ne l'invoquer que pour suspend re l'application du traite. » 

La Hongrie a enumere divers «elements de fond» presents tors de la 
conclusion du traile de 1977 qui, selon elle, avaient fo ndarnentalernent 
change a la date <'1 laquelle elle a notifie qu'elle mettait fin au traite. 
Parmi ces elements, elle a evoque la notion d'«integration socialiste», 
dont le traite avail ete initialement «le vecteurn, ma is qui avait par la 
suite disparu ; le «systeme d'ouvrages operationnel, unique et indivi­
sible», a uquel avait ete substitue un projet unilateral; le fait que la base 
de l'investissement conjoint prevu avait ete radicalement Lransforrnee 
avec l'entree soudaine des deux Eta ts dans l'economie de marche; I' atti­
tude de la Tchecoslovaquie qui avait fait d'un «traite-cadre» une «norme 
imrnuable>>; et enfin, la transformation d'un traite qui tenait compte de 
la protection de l'environnement en (( traite porteur de catastrophes eco­
logiques». 

La Slovaquie, qua nta elle, a soutenu que Jes changemen ts signales par 
la Hongrie n 'avaienl pas modific la nature des obligations prevues initia­
lement au traite, de sorte qu 'aucun droit d 'y mettre fin ne pouvait decou­
ler de ces changemcnts. 

96. La Hongrie a en outre fait valoir que la terminaison du traite etait 
justifiee du fait des violations substantielles de ce traite commises par la 
Tchecoslovaquie, et elle a invoque a cet egard !'article 60 de la conven­
tion de Vienne sur le droit des traites. qui dispose: 
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" Artide 60 
Terrnination or Suspension of the Operation of a Treaty 

as a Consequence of Its Breach 

I. A material breach of a bilateral treaty by one of the parties 
entitles the other to invoke the breach as a ground for terminating 
the treaty or suspending its operation in whole or in part. 

2. A material breach of a multilateral treaty by one of the parties 
entitles: 

( a) the other parties by unanimous agreement to suspend the opera­
tion of the treaty in whole or in part or to terminate it either: 

(i) in the relations between themselves and the defaulting State, 
or 

(ii) as between <11! the parties ; 

( b ) a party specially affected by the breach to invoke it as a ground 
for suspending the operation of the treaty in whole or in part in 
the relations between itself and the defaulting State ; 

( c ) any party other than the defaulting State to invoke the breach 
as a ground for suspending the operation of the treaty in whole 
or in part with respect to itself if the treaty is of such a charac­
ter that a material breach of its provisions by one party radi­
cally changes the position of every party with respect to the 
fu rther perfo rmance of its obligations under the treaty. 

3. A material breach of a treaty, for the purposes of this article, 
consists in: 

( a ) a repudiat ion of the treaty not sanctioned by the present Con­
vention; or 

( b ) the violation of a provision essential to the accomplishment of 
the object or purpose of the treaty. 

4. The foregoing paragrnphs are without prejudice to any provi­
sion in the treaty applicable in the event of a breach. 

5. Paragraphs l to 3 do not apply to provisions relat ing to the 
protection of the human person contained in treaties of a humani­
tarian character, in particular to provisions prohibiting any form of 
reprisals against persons protected by such treaties." 

H ungary claimed in particular that Czechoslovakia violated the 1977 
Treaty by proceeding to the construction and putting into operation of 
Variant C, as well as failing to comply with its obligations under Ar­
ticles 15 and 19 of the Treaty. Hungary further maintained that Czecho­
slovakia had breached other international conventions (among them the 
Convention of 31 May I 976 on the Regulation of Water Management 
Issues of Boundary Waters) and general international law. 
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«Article 60 
Extinction d'un traite ou suspension de son application 

comme consequence de sa violation 

61 

I. Une violation substan tielle d 'un traite bilateral par rune des 
parties a utorise l'autre partie a invoquer la violation comme motif 
pour mettre fin a u traite ou suspendre son application en totalite ou 
en parrie. 

2. Une violation substantielle d·un traite multilateral par rune des 
parties a utorise: 

a) les autres parties, agissant par accord unanime. a suspendre !'appli­
cation du traite en totalite ou en partie ou a mettre fin a celui-ci: 

i) soit dans Jes relations cntre elles-memes et l'Etat auteur de la 
violation, 

ii) so it entre tou tes les parties; 

b) une partie specialemen t atteinte par la violation a invoquer 
celle-ci comme motif de suspension de !'application du traite 
en totalite ou en partie dans Jes relations entre elle-meme et l'Etat 
auteur de la viola ti on; 

c) toute partie autre que l'Etat auteur de la violation a invoquer la 
violation comme motif pour suspendre !'application du traite en 
totalite ou en partie en ce qui la concerne si ce traite est d'une 
nature telle qu'une violacion substancielle de ses dispositions par 
une partie modifie radicalement la situation de chacune des parties 
quant a !'execution ultcrieure de ses obligations en vertu du traite. 

3. Aux fins du present article, une violation substantielle d 'un 
traite est constituee par: 

a ) un rejet du traite non autorise par la presente convention; ou 

b) la violation d'une disposition essentielle pour la realisation de 
l'objet ou du but du traite. 

4. Les paragraphes qui precedent ne portent atteinte a aucune dis­
position du traite applicable en cas de violation. 

5. Les paragraphes 1 a 3 ne s'appliq uent pas aux dispositions rela­
tives a la protection de la personne humaine contenues dans des 
traites de caractere humanitaire, notamment aux dispositions 
excluant toute forme de represailles a l'egard des personnes pro­
tegees par lesdits traites.» 

La Hongrie a pretendu en particulier que la Tchecoslovaquie avait viole 
le rraite de 1977 en procedant a la construction et a la mise en service 
de la variante C, et en manquant <I. ses obligations au titre des articles 15 
et 19 du traite. La Hongrie a par ailleurs soutenu que la Tchecoslova­
quie avait meconnu d'autres conventions internationales (dont la conven­
tion sur la reglernentation en matiere d'eaux frontieres du 31 mai 1976) et 
le droit international general. 
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Slovakia denied Lhat there had been, on the part of Czechoslovakia or 
on its part, any material breach of the obligations to protect water qual­
ity and nature, and claimed that Variant C, far from being a breach, was 
devised as "the best possible approximate application" of the Treaty. It 
furthermore denied that Czechoslovakia had acted in breach of other 
international conventions or general in lernational law. 

97. Finally, Hungary argued that subsequently imposed requirements 
of international law in relation to the protection of the environment pre­
cluded performance of the Treaty. The previously existing obligation not 
to cause substantive damage to the territory of another State had. Hun­
gary claimed. evolved into an erga omnes obligation of prevention of 
damage pursuant to the ''precautionary principle". On this basis. Hun­
gary argued, its termination was "forced by the other party's refusal to 
suspend work on Variant C". 

Slovakia argued, in reply. that none of the intervening developments in 
environmental law gave rise to norms of jus cogens that would override 
the T reaty. Further, it contended that the cla im by H ungary to be 
entitled to take action could not in any event serve as legal justification 
for termination of the Treaty under the law of treaties, but belonged 
rather "to the language of self-help or reprisals". 

* * 
98. The question , as formulated in Article 2, paragraph I ( c) , of the 

Special Agreement, deals with treaty law since the Court is asked to 
determine what the legal effects are of the notification of termination of 
the Treaty. The question is whether Hungary's notification of 19 May 
1992 brought the 1977 Treaty to an end, or whether it did not meet the 
requirements of international law, with the consequence that it did not 
terminate the Treaty. 

99. The Court has referred earlier to the q uestion o f the applicability 
to the present case of the V1enna Convention of 1969 on the Law of Trea­
ties. The Vienna Convention is not directly applicable to the 1977 Treaty 
inasmuch as both States ratified that Convention on ly after the Treaty's 
conclusion. Consequently only those rules which are declaratory of cus­
tomary law are applicable to the 1977 Treaty. As the Cou rt has already 
stated above (see paragraph 46), this is the case, in many respects, with 
Articles 60 to 62 of the Vienna Convention, relating to termination or 
suspension of the operation o f a treaty. On this, the Parties, too, were 
broadly in agreement. 

100. The 1977 Treaty does not contain any provision regarding its ter­
mination. Nor is there any indication that the parties intended to admit 
the possibilily of denuncEation or withdrawal. On the contrary, the 
Treaty establishes a long-standing and durable regime of joint investment 
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La Slovaquie a nie qu'il y ail eu, de la pan de la Tchecoslovaquie ou de 
sa propre part. une violation substantielle des obligations de protegcr la 
qualite de l'eau et la nature, et a affirme q ue la variante C, lo in d'etre une 
violation du traite, constituait en fait « la meilleure application possible 
[du traite] par approximation ». Elle a en oulre nie que la Tchecoslova­
quie ait meconnu d 'a utres conventions intcrnationalcs ou le droit inter­
national general. 

97. La Hongrie a enfin soutenu que les no rmes du droit international 
qui se sont imposees par la suite en ma tiere de protection de l'environ­
nement renda ient impossible !'execution d u traite. L'obligation qui exis­
ta it prcalablement de ne pas ca user de dommage substantiel a u territoire 
d 'un aurre Etat etait devenue avec le temps. a u di re de la H ongrie, une 
obligation erga omnes de prevention des dommages conformement a u 
« prineipe de precaution». Sur cettc base, la Hongrie a fait valoir qu'elle 
ava it ete contra inte de mettre fin au traite «en raison du refus de l'autre 
pa rtie de suspendre !es travaux rc!atifs a la variante C». 

La Slovaquie a expose, en reponse, qu·a ucun des nouveaux develo p­
pemen ts du droit international de l'environnement n·avait engendre de 
normes de jus cogens qui prevaud raient sur le traite. Elle a soutenu en 
outre que le droit a agir dont la Hongrie entend se prevaloir n 'aurait pu en 
tout ctat de cause justifier legalemenc la terminaison du traite en vertu du 
droit des traites, ma is relevait bien davantagc <<d u vocabulaire de l'auto­
protection ou des represailles». 

* * 
98. Telle qu'elle est formulee a !'article 2, pa ragraphe I, alinea c), d u 

compromis, la question posee rcleve du droit des traites puisque la Cour 
est price de di re quels sont les effets juridiques de la no t ification deter­
mina ison du traite. II s'agit de savoir si la notificatio n ho ngroise du 
19 rna i 1992 a mis fin a u traite de 1977 o u n'a pas eu cct cffet, fa ute d 'etre 
conforme aux exigences du droit international. 

99. La Cour a deja evoque la question de l'applicabilite a la presente 
espcce de la convent ion de Vienne de l 969 sur le droit des trai tes. La 
convention de Vienne n 'est pas directemen t applicable au traite de 1977 
dans la mesure ou Jes deux Eta ts n'ont ra tifie cettc conventio n qu'apres 
avoir conclu le traite. En consequence. seules lcs regles de la convention 
qui sont declaratoires du droit coutumier sont applicables au traite de 
1977. Com me la Cour l'a ind ique ci-dessus ( voir pa ragraphe 46), tel est le 
cas. a bien des cgards. des articles 60 a 62 de la convention de Vienne 
relatifs <\ !'ext inction et a la suspension de !'application des traites. Les 
Parties en ont aussi largement convenu. 

100. Le traitc de 1977 ne con tient pas de disposition conccrnant sa ter­
minaison. Rien n'indique non plus que les parties cntendaient admettre la 
possibilite de denoncer le traite ou de s'en rctirer. Au contraire, le traite 
ctablit un systeme d urable d·investisscmcnt conjoint et d·exploitation 
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and joint operation. Consequently, the parties not having agreed other­
wise, the Treaty could be terminated only on the limited grounds enu­
merated in the Vienna Convention. 

* 
I 0 I. The Court will now turn Lo the first ground advanced by Hun­

gary, that of the state of necessity. In this respect, the Court will merely 
observe that , even if a state of necessity is found to exist. it is not a 
ground for the termination of a treaty. It may only be invoked to exon­
erate from its responsibility a State which has fai led to implement a 
treaty. Even if found justified, it does not terminate a Treaty; the Treaty 
may be ineffective as long as the condition of necessity continues to exist; 
it may in fact be dormant, but - unless the parties by mutual agreement 
terminate the Treaty - it continues to exist. As soon as the state of 
necessity ceases to exist, the duty to comply with treaty obligations 
revives. 

* 
102. Hungary also relied on the principle of the impossibility of per­

formance as reflected in Article 61 of the Vienna Convention on the Law 
of Treaties. Hungary's interpretation of the wording of Article 61 is, 
however, not in conformity with the terms of that Article, nor with the 
intentions of the Diplomatic Conference which adopted the Convention. 
Article 61, paragraph I , requires the ''permanent disappearance or 
destruction of an object indispensable for the execution" of the treaty to 
j ustify the termination of a treaty on grounds of impossibility of perform­
ance. During the conference, a proposal was made to extend the scope of 
the article by including in it cases such as the impossibility to make cer­
tain payments because of serious financial difficulties (Official Records of 
the United Nations Conference on the Law of Treaties. First Session, 
Vienna, 26 March-24 May 1968, doc. A/CONF.39/11, Summary records 
of the plenary meetings and of the meetings of the Committee of the 
Whole, 62nd Meeting of the Committee of the Whole, pp. 36 1-365). 
Although it was recognized that such situations could lead to a preclu­
sion of the wrongfulness of non-performance by a party of its treaty 
obligations, the participating States were not prepared to consider such 
situations to be a ground for terminating or suspending a treaty, 
and preferred to limit themselves to a narrower concept. 

I 03. H ungary contended that the essential object of the Treaty - an 
economic joint investment which was consistent with environmental pro­
tection and which was operated by the two contracting parties jointly -
had permanently disappeared and that the Treaty had thus become 
impossible to perform. It is not necessary for the Court to determine 
whether the term "object" in Article 6 1 can also be understood to 
embrace a legal regime as in any event, even if that were the case, it 
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conjointe. Par consequent, Jes parties n'en ayant pas convenu autrement, 
le traite ne pouvait prendre fin que pour Jes motifs enumeres limitative­
ment dans la convention de Yienne. 

* 
101. La Cou r examinera maintenant le premier motif invoque par la 

Hongrie, a savoir celui tire de retat de nccessit6. A cet egard , la Cour se 
bornera a observer que meme si !'existence d'un elat de necessite est eta­
blie, ii ne peuc etre mis fin a un tra ite sur cette base. L'erat de necessite ne 
pcut ctre invoque que pour exonercr de sa rcsponsabilite un Etat qui n'a 
pas execute un traite. Meme si l'on considerc que !' invocation de ce motif 
est justifiee, le traitc ne prend pas fi n pour a utant ; ii pcut ctrc prive d 'effet 
tant que l'e tat de necessite persiste ; ii peut etre inoperant en fai t , mais ii 
rcste en vigueur, a moins que les parties n'y mc llent fin d ' un commun 
accord. Des que l'etat de necessite d isparait, le dcvoir de s'acquitter d es 
obligations decoulant du traite renait. 

* 
102. La Hongrie invoque aussi le principc de l'impossibilitc d'execu­

tion tel quc t raduit a l'articlc 61 de la convention de Vicnne sur le droit 
des traites. Toutefois elle semble interpreter cette disposition d'une fa<;on 
qui n·est conforme ni a son libelle ni aux intentions exprimces lors de Ia 
conference diploma1ique qui a adopte la convention. Le pan1graphe I de 
!'article 61 exige qu'il y ait eu «disparition ou d estruction defi nitives d'un 
objet indispensable a !'execution » d'u n traite. pour que l' impossibilite 
d'exccution pu isse justifier la tcrminaison dudit traite. Au cours de la 
conference. ii a ete propose d 'elargir la portec de cct article jusqu·a 
inclure des cas tels que J'impossibilite d'effectuer cenains paiements en 
raison de difficu ltes financieres graves (Documents o.fficiels de la confe­
rence des Nations Unies sur le droit des trai1es, premiere session , Vie1111e, 
26 mars-24 mai 1968, doc. A/CONF.39/ 11. comptcs rendus a na lytiq ues 
des seances plen ieres et des seances de Ia commission plenierc, 62 ... seance 
de la commission pleniere, p. 393-397). Bien qu' il a it ete admis que de 
tellcs situations pourraient exclure l'illiccite de l' inexccution, par une par­
tic. de scs obliga tions conventionnelles, les Eta ts participants n 'ont pas 
ete disposes ~1 en faire un motif d'extincrion o u de suspension d'un traite 
ct ont prefere s'en tenir a une conception plus etroitc. 

103. La Hongrie a soutenu que l'objct essentiel du traitc - un inves­
tissement economique conjoint compatible avec la protection de l'envi­
ronnement et ex ploite conjoimement par les deux pa rties contractantes 
- avait definitivement disparu, et que !'execution du traite etait ainsi 
devenue impossible. La Cour n'a pas a determi ner si le mot «objet» figu­
rant a I' a rt icle 6 I peut aussi etrc interprete corn me visant un regime juri­
dique car en tout etat de cause, meme si tel etait le cas. elle aurait a 
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would have to conclude that in this instance that regime had not defini­
tively ceased lo exist. The 1977 Treaty - and in particular its Articles 15, 
19 and 20 - actually made available to the parties the necessary means 
to proceed at any time, by negotiation, to the required readjustments 
between economic imperatives and ecological imperatives. The Court 
would add that, if the joint exploitation of the investment was no longer 
possible, this was originally because Hungary did not carry out most of 
the works for which it was responsible under the 1977 Treaty: Article 61, 
paragraph 2, of the Vienna Convention expressly provides that impossi­
bility of performance may not be invoked for the termination of a treaty 
by a party to that treaty when it results from that party's own breach of 
an obligation flowing from that treaty. 

* 

104. Hungary further argued that it was entitled to invoke a number 
of events which , cumulati.vely, would have constituted a fundamental 
change of circumstances. In this respect it specified profound changes of 
a political nature, the Project's diminishing economic viability, the 
progress of environmental !knowledge and the development of new norms 
and prescriptions of international environmental law (see paragraph 95 
above). 

The Court recalls that, in the Fisheries Jurisdiction case, it stated that 

"Article 62 of the Vienna Convention on the Law of Treaties .... 
may in many respects be considered as a codification of existing cus­
tomary law on the subject of the termination of a treaty relationship 
on account of change of circumstances" (l.C.J. Reports 1973, p. 63. 
para. 36). 

The prevailing political situation was certainly relevant for the conclu­
sion of the 1977 Treaty. But the Court will recall that the Treaty provided 
for a joint investment programme for the production of energy. the con­
trol of floods and the improvement of navigation on the Danube. In the 
Court's view, the prevalent political conditions were thus not so closely 
linked to the object and purpose of the Treaty that they constituted an 
essential basis of the consent of the parties and, in changing, radically 
altered the extent of the obligations still to be performed. The same holds 
good for the economic system in force al the time of the conclusion of the 
1977 Treaty. Besides, even though the estimated profitability of the 
Project might have appeared less in 1992 than in 1977, it does not appear 
from the record before the Court that it was bound to diminish to such 
an extent that the treaty obligations of the parties would have been radi­
cally transformed as a result. 

The Court does not consider that new developments in the state of 
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conclure qu'en l'espece ce regime n'avait pas definitivcment disparu. Le 
lraite de 1977 - et en paniculier ses articles I 5. 19 ct 20 offrait en 
effet aux parties Jes moycns neccssaires pour proccder a tout moment, 
par voie de negociation. a ux reajustcments rcquis cntre imperatifs econo­
miques et impcratifs ecologiques. La Cour ajoutera quc. si rexploication 
conjointe de l'investissement n'a plus ete possible. c'cst, a l'origine. parce 
que la Hongrie n'a pas execute la plupart des travaux qui lui incombaient 
aux termes du traite de 1977; or le paragraphe 2 de !'article 6 1 de la 
convention de Vienne prevoit expressement que l'impossibilite d'execu­
tion ne peut etre invoquee pour la tcrminaison d'un traitc par une partic 
a ce traite lorsque cette impossibilitc resultc de la violation par la meme 
partie d'ul"!e obligation decoulant dudit traite. 

* 
104. La Hongrie soutient en outrc qu'ellc etait en droit d·invoquer 

divers evenements qui, en se cumulant, auraient constitue un cha ngement 
fondamental de circonstances. A eel effet. elle a plus particulierement 
mentionnc des changements profonds de nature politique. le fait que le 
projet devcnait de moins en moins rentable. lcs progrcs des connaissances 
en matiere d'environnemem et le developpemcnt de nouvcllcs normes et 
prescriptions du droit international de l'environnement (voir para­
graphe 95 ci-dessus). 

La Cour rappellera que, dans l'affaire de la Competence en mariere de 
perheries, elle a d it que 

« l'anicle 62 de la convention de Vienne sur le droit des traites ... 
pcut, a bien des egards, etre considere comme une codification du 
droit coutumier existant en ce qui concerne la cessation des relations 
conventionnelles en raison d'un changemcnt de circonstanccs» 
(C.I.J. Recueil 1973, p. 63, par. 36). 

Certes, la situation politique qui prevalail alors a cenainement ete per­
tincntc au regard de la conclusion du traitc de 1977. Mais la Cour rappel­
lera quc ce traite prevoyait un programme d·invcstissement conjoint pour 
la production d'energie, la maltr1sc des inondations ct !'amelioration des 
conditions de navigation sur le Danube. De l'avis de la Cour. Jes condi­
tions politiques de l'cpoque n 'etaient done pas liees a l'objel et au but du 
traite au point de constituer une base essentielle du consentement des 
parties ct. en se modifiant, de transformer radicalemcnt la portee des obli­
gations qui rcstaient a executer. II en va de mcme du systcme cconomique 
en vigueur au moment de la conclusion du traite de 1977. Par ailleurs. 
meme si la rentabilite estimee du projet pouvait apparaitre moins elevee en 
1992 qu·en 1977. ii ne ressort pas du dossier soumis a la Cour qu'elle etait 
condamnee a chuter dans une proportion tellc que lcs obligations conven­
tionnelles des parties s·en fussent trouvees radicalcment transformees. 

La Cour ne sa urait considerer que les nouvelles connaissances acquises 
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environmental knowledge and of environmental law can be said to 
have been completeily unforeseen. What is more, the formulation of 
Articles 15, 19 and 20, designed to accommodate change, made it pos­
sible for the parties to take account of such developments and to apply 
them when implementing those treaty provisions. 

The changed circumstances advanced by Hungary are, in the Court's 
view, not of such a nature, either individually or collectively, that lheir 
effect would radically transform the extent of the obligations still to be 
performed in order to accomplish the Project. A fundamental change of 
ci rcumstances must have been unforeseen; the existence of the circum­
stances at the time of the Treaty's conclusion must have constituted an 
essential basis of the consent of the parties to be bound by the Treaty. 
T he negative and conditi onal wording of Article 62 of the Vienna Con­
vention on the Law of Treaties is a clear indication moreover that the 
stability of treaty relations requires thal the plea of fundamental change 
of circumstances be applied only in exceptional cases. 

* 
105. The Court will now examine Hungary's argument that it was 

entitled to terminate the 1977 Treaty on the ground that Czechoslovakia 
had violated its Articles 15, 19 and 20 (as well as a number of other con­
ventions and rules of general international law); and that the planning, 
construction and putting into operation of Variant C also amounted to a 
material breach of the 1977 Treaty. 

106. As to that part of Hungary's argument which was based on other 
treaties and general rules of international law, the Court is of the view 
that it is only a material breach of the treaty itself. by a State party to 
that treaty, which entitles the other party to rely on it as a ground for 
terminating the treaty. The viola ti on of other treaty rules or of rules of 
general international law may justify the taking of certain measures, 
including countermeasures, by the injured State, but it does not consti­
tute a ground for termination under the law of treaties. 

I 07. Hungary contended that Czechoslovakia had violated Articles 15, 
19 and 20 of the Treaty by ref using to enter into negotiations with Hun­
gary in o rder to adapt the Joint Contractual Plan to new scientific and 
legal developments regarding the environment. Articles 15, 19 and 20 
oblige the parties jointly to take, on a continuous basis, appropriate 
measures necessary for the protection of water quality, of nature and of 
fishing interests. 

Articles 15 and 19 ex.pressly provide that the obligations they contain 
shall be implemented by the means specified in the Joint Contractual 
Plan. The failure of the parties to agree on those means can not, on the 
basis of the record before the Court. be attributed solely to one party. 
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en matiere d'environnement et les progres du droit de renvironnement 
aient presente un caractere complctement imprevu. Bien plus, le libelle 
des a r ticles 15, 19 et 20. con9u dans une perspective d'evolution, a mis les 
parties en mesure de tenir compte de ces developpements et de les appli­
quer lorsqu'elles executeraient ces d ispositions conventionnelles. 

De l'avis de la Cour, les changcments de circonstanccs que la Hongrie 
invoque ne sont pas. pris separement ou conjointement, d'une nature telle 
qu'ils aient pour effet de transformer radicalement la ponce des obliga­
tions qui restent a executer pour realiser le projet. Un changement fo n­
damenta l de eireonstances doit etre imprevu; Jes circonstances existant a 
l'epoque ot'.1 le traite a ete conclu doivent avoir constitue une base essen­
tiellc du consentement des parties a etre liees par le traitc. Le fait que 
!'article 62 de la convention de Vien ne sur le droit des traites soit libclle 
en termcs negatifs et conditionnels indique d'ailleurs clairement que la 
stabilite des relations conventionnelles exige que le moyen tire d'un chan­
gement fondamenta l de circonstances ne trouve a s'appliquer que dans 
des cas exeeptionnels. 

* 
105. La Cour examinera maintenant J'argument de la Hongrie selon 

lequel cet Etat etait en droit de mettre fin au traitc de 1977 au motif que 
la Tchecoslovaquie en avail viole Jes articles 15. 19 et 20 (ainsi que plu­
sieurs autres conventions et regles du droit international general), et que 
la planiftcation, la construction et la mise en service de la variante C 
const ituaient aussi une violation substantielle du traite de 1977. 

106. Pour ce qui est de la branche de !'argumentat ion de la Hongrie 
co ncernant d'autres conventions et regles generates du droit internatio­
nal. la Cour estime que seule unc violation substantielle du traite lui­
mcme par un Etat partie audit traitc peut mettre l'autre pa rtie en droit de 
s'en prevaloir pour mettre fin au traite. La violation d'autres reglcs 
co nventionnelles ou d'autres rcgles du droit interna tio nal general peut 
justifier !'adoption par l'Etal Iese de certaines mesurcs, y compris des 
contrc-mesures. mais elle ne saurait justifier qu'il soit mis fin au traite sur 
la base du droit des traites. 

107. La Hongrie a soutenu que la Tchecoslovaquic ava it viole Jes ar­
ticles 15, 19 et 20 du traite en refusant d 'engager avcc elle des negocia­
tions en vue d'adapter le plan contractuel conjoint pour tenir compte des 
nouveaux progres scientifiques et juridiques en ma tierc d'environnemenl. 
Les ar ticles 15, 19 et 20 mettent a la charge des parties !'obligation de 
prendre conjointement et de fa<;on continue des mesures appropriees 
pour assurer la protection de la quaJjte des caux, de la nature et des inte~ 
rets en matiere de pecheries. 

Les articles 15 et 19 prevoient expressement que les obligations qu'ils 
contienncnt seront mises en ~uvre selon les modalitcs prevues au plan 
contraclUcl conjoint. Que les parties n ·aient pu se mettre d'accord sur ces 
modalitcs ne saurait. sur la base du dossier soumis a la Cour, etre 
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The Court has not found sufficient evidence to conclude that Czechoslo­
vakia had consistently refused to consult with Hungary about the desir­
ability or necessity of measures for the preservation of the environment. 
The record rather shows that, while both parties indicated, in principle, a 
will ingness to undertake further studies, in practice Czechoslovakia 
refused to countenance a suspension of the works at Dunakiliti and, 
later. on Variant C, while Hungary required suspension as a prior cond i­
tion of environmental investigation because it claimed con tinuation of 
the work would prejudice the outcome of negotiations. In th is regard it 
cannot be left ou t of consideration that Hungary itself, by suspending the 
works at Nagymaros and Dunakiliti, contributed to the creation of a 
situation which was not conducive to the conduct of fruitfu l negotiations. 

108. Hungary's main argument for invoking a material breach of the 
Treaty was the construction and putting into operation of Variant C. As 
the Court has found in paragraph 79 above, Czechoslovakia violated the 
Treaty only when it diverted the waters of the Danube into the bypass 
canal in October 1992. r n construct ing the works which would lead to 
the putting into operation of Variant C, Czechoslovakia did not act 
unlawfully. 

In the Court 's view, therefore, the notification of termination by Hun­
gary on 19 May 1992 was premature. No breach of the Treaty by 
Czechoslovakia had yet taken place and consequently H ungary was not 
entitled to invoke any such breach of the Treaty as a ground for termi­
nating il when it did . 

. J09. In this regard , it should be noted that, according to Hungary's 
Declaration of 19 May 1992, the termination of the 1977 Treaty was to 
take effect as from 25 May 1992, that is only six days later. Both Parties 
agree that Articles 65 to 67 of the Vienna Convention on the Law of 
Treaties, if not codifying customary law, at least generally reflect custom­
ary international law and contain certain procedural principles which are 
based on an obligation to act in good faith. As the Court stated in its 
Advisory Opinion on the Interpretation of the Agreemenr of 25 March 
195 I het1ver!11 the WHO and Egypt (in which case the Vienna Convention 
did not apply): 
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" Precisely what periods of time may be involved in the observance 
of the duties to consult and negotiate, and what period of notice of 
termination should be given, are matters which necessarily vary 
according to the requirements of the particular case. In principle, 
therefore, it is for the parties in each case to determine the length of 
those periods by consultation and negotiation in good faith.'' (/. C.J. 
Reports 1980, p. 96, para. 49.) 

The termination of the Treaty by Hungary was to take effect six days 
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attribue uniquement a une seule des parties. De l'avis de la Cour, ii 
n 'existe pas d'elements de preuve suffisants pour conclure q ue la Tche­
coslovaquie aurait constamment refuse de se conccrtcr avec la Hongrie 
sur l'opponunite ou la necessite de prendre des mesures de protecLion de 
l'environnemenl. Ce que le dossier fait apparaitrc, c'csl qu'alors que Jes 
deux parties se montraient en principe disposees a entreprendre de nou­
vclles etudes. en pratique. la Tchecoslovaquie refusait d'cnvisager quc les 
travaux a Dunakiliti et. plus tard, ceux relatifs a la variante C soient sus­
pendus, ccpendant que la Hongric dcmandait lcur suspension comme 
condition prealable a des recherches sur l'cnvironnement. en expliquant 
que la poursuite des travaux compromettrait l'issue des negociations. A 
cet cgard, la Cour ne saurait pcrdre de vue quc la Hongric clle-meme, en 
suspcndan t les travaux a Nagymaros et Dunakiliti, a contribue ~t la sur­
vcnance d'unc situation qui ne pouvait etre favorable a la conduitc de 
negociations fructueuses. 

108. L"argument principal de la Hongrie lorsqu'clle invoquc une viola­
tion substamielle du traite est la construction et la mise en service de la 
variantc C. Comme la Cour l'a dit au paragraphe 79 ci-dcssus, la Tche­
coslovaquic n'a viole le traite quc lorsqu'elle a detourne lcs eaux du 
Danube dans le canal de derivation en octobre 1992. En construisant les 
ouvrages qui devaient conduire a la mise en service de la varianle C. la 
Tchccoslovaquie n'a pas agi de fayon illicite. 

En consequence, la Cour est d'avis que la notification par la Hongrie, 
le 19 mai 1992, de la terminaison du trnite etail prematuree. II n'y avait 
pas encore eu de violation du traite par la Tchecoslovaquie; la Hongrie 
n'etait done pas en droit d'invoquer semblable violation du traite comme 
motif pour y mettre fin au moment ou elle ra fait. 

109. A cet egard, ii ya lieu de relever que, d'aprcs la declaration que la 
Hongrie a faite le 19 mai 1992, la terminaison du traite de 1977 devait 
prendre effel ~. compter du 25 mai 1992, soil six jours plus tard seule­
menl. Les deux Parties s'accordcnt a reconnaitre quc lcs articles 65 a 67 
de la convention de Vienne sur le droit des traites, s'ils ne codifient pas le 
droit coutumier, le refletenl du moins generalement et contiennent cer­
tains principes de procedure qui ont pour fondemcnt !'obligation d'agir 
de bonne foi. Ai nsi que la Cour l'a dit dans l'avis consu ltatif qu·clle a 
donnc sur !' Interpretation de !'accord du 25 mars 1951 entre /'OMS er 
f'Egyprl! (affa ire dans laquelle la convention de Vicnne nc s'appliquait 
pas): 

«Les delais precis qui peuvent elre necessaires pour s'acquitter des 
obligations de consultation ct de negociaLion cl le preavis de denon­
ciation exact qui doit etre donne varient fo rccment en fonction des 
necessitcs de l'espece. En principe. c'est done aux parties qu.il appar­
tient de determiner dans chaque cas la dun~c de ces delais en proce­
dant de bonne foi a des consultations et a des negociations.» (C.1.J. 
Recueil 1980, p. 96, par. 49.) 

La terminaison du traite par la Hongric devait prcndre effct six jours 
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after its notification. On neither of these dates had Hungary suffered 
injury resulting from acts of Czechoslovakia. The Court must therefore 
confirm its conclusion that Hungary's termination of the Treaty was 
premature. 

110. Nor can the Court overlook that Czechoslovakia committed the 
internationally wrongful act of putting into operation Variant C as a 
result of Hungary's own prior wrongful conduct. As was stated by the 
Permanent Court of International Justice: 

.. It is, moreover, a principle generally accepted in the jurispru­
dence of international arbitration, as well as by municipal courts, 
that one Party cannot avail himself o f the fact that the other has not 
fulfilled some obligation o r has not had recourse to some means of 
redress, if the former Party has, by some illegal act, prevented the 
latter from fulfilling the obligation in question, or from having 
recourse to the tribunal which would have been open to him." (Fac­
rory at Clwr-:::oiv, Jurisdiction. Judgment No. 8. 1927. P. C. l.J .. 
Series A, No. 9, p. 31.) 

Hungary, by its own conduct, had prejudiced its right to terminate the 
Treaty; this would still have been the case even if Czechoslovakia, by the 
time of the purported termination, had violated a provision essential to 
the accomplishment of the object or purpose of the Treaty. 

* 

111. Finally, the Court will address Hungary's claim that it was 
entitled to terminate the 1977 Treaty because new requirements of inter­
national law for the protection of the environmen t precluded perfor­
mance of the Treaty. 

11 2. Neither of the Parties contended that new peremptory norms of 
environmental law had emerged since the conclusion of the 1977 Treaty, 
and the Court will consequently not be required to examine the scope of 
Article 64 of the Vienna Convention on the Law of Treaties. On the other 
hand. the Court wishes to point out that newly developed norms of envi­
ronmental law are relevant for the implementation of the Treaty and that 
the parties could, by agreement. incorporate them through the applica­
tion of Articles 15, 19 and 20 of the Treaty. These articles do not contain 
specific obligations of performance but require the parties, in carrying 
out their obligations to ensure that the quality of water in the Danube is 
not impaired and that nature is protected, to take new environmental 
norms into consideration when agreeing upon the means to be specified 
in the Joint Contractual Plan. 

By inserting these evolving provisions in the Tre<ity, the parties recog­
nized the potential necessity to adapt the Project. Consequently. the 
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apres sa notification. Or, a a ucune d e ces deux dates, la Hongrie n'avait 
subi de prejudice du fail d'actes de la Tchecoslovaquie. La Cour est done 
amenee a confirmer sa conclusion selon laquelle la terminaison d u traitc 
par la Hongrie etait prematuree. 

I I 0. La Cour ne sau rait pas non pl us perdre de vue que la Tchecoslo­
vaquie a commis J'acte internationalement illicite consistant a mettre en 
service la variante C, a la suite du comportement illicite prealable de la 
Hongrie elle-meme. Comme l'a dit la Cour permanente de Justice inter­
nationale: 

«C'est, du reste. un principe generalement reconnu par la ju rispru­
dence arbi lrale internationale, a ussi bien q ue par Jes juridictions 
nationales, qu'une Partie ne saurait opposer a l'autre le fail d e ne pas 
avoir rempli une obligatio n ou de ne pas s'etre servi d ' un moyen de 
recours, si la premiere, par un acte cont rai re au droit, a empeche la 
seconde de remplir !'obligation en question , ou d'avoir recours a la 
ju rid ictio n qui Jui aura it ete ouverte. » ( Usine de Chor::::61v. compe­
tence, arret 11" 8. 1927. C.P.J. I. serie An" 9, p. 31.) 

La Hongrie, par son comportement, avait porte atteinte a son droit de 
mettre fin au traite; ii en serait demeure a insi meme si la Tchecoslovaquie 
avait, a u moment de la pretendue terminaison du traite, viole une dispo­
sition essentielle pour la realisation de l'objet ou du but du trai te. 

* 

111. La Cour exa minera enfin la pretention de la Hongrie selon laquelle 
cette derniere eta it en droit d e mettre fin au traite de 1977, parce que les 
nouvelles exigences du droit international relatif a la protection de l'envi­
ronnement s 'opposaient a !'execution du traite. 

112. Aucune des Parties n'a pretendu que des normes imperatives du 
droit de l'environnement soient nees depuis la conclusion d u traite de 
1977 et la Cour n'aura par sui te pas a s'interroger sur la portee de !'ar­
ticle 64 de la convention de Vienne sur le droit des traites. En revanche, la 
Cour tient a relever que de nouvclles normes du droit de l'environne­
ment, recemment apparues, sent pertinentes pour !' execution du traite et 
que les parties pouvaient, d ' un commun accord, en tenir compte en appli­
quant !es articles 15, 19 et 20 du traite. Ces articles ne contiennent pas 
d 'obligatio ns specifiques de faire. mais ils imposent aux parties, en 
s'acq uittant de leurs obligations de veiller ace que la qualite des eaux du 
Danube ne soit pas compromise et ace que la protection de la nature soil 
assum~e. de tenir compte d es no uvelles normes en matiere d'enviro nne­
ment lorsque ces parties convien nent des moyens a preciser dans le plan 
contractuel conjo int. 

En insera nt dans le traite ces dispositions evolutives. les parties ont 
reconnu la necessite d 'adapter eventuellement le projet. En consequence, 
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Treaty is not static, and is open to adapt to emerging norms of interna­
tional law. By means of Articles 15 and 19, new environmental norms can 
be incorporated in the Joint Contractual Pla n. 

The responsibility to do this was a joint responsibility. The obligations 
contained in Articles 15, 19 and 20 are, by definition, genera l and have to 
be transformed into specific obligations or performance through a pro­
cess of consultation and negotiation. Their implementation thus requires 
a mutual wi lli ngness to discuss in good fa ith actua l and potential environ­
mental risks. 

It is all the more important to do this because as the Court recalled in 
its Advisory Opinion on the Legality of the Threat or Use of Nuclear 
Weapons, ''the environment is not an abstraction but represents the living 
space. the quality or life and the very health or human beings, including 
generacions unborn·· (/. C.J. Reports 1996, p. 241 , para. 29: see a lso para­
graph 53 above). 

The awareness of the vulnerability of the environment and the recogni­
tion that environmenta l risks have to be assessed on a continuous basis 
have become much stronger in the years since the Treaty's conclusion. 
These new concerns have en hanced the relevance of Articles 15, 19 
and 20. 

11 3. The Court recognizes tha t both Parties agree on the need to take 
environmental concerns seriously and to take the required precautionary 
measures, but they fundamentally disagree on the consequences this has 
for the joint Project. In such a case, third-party involvement may be help­
ful and instrumental in finding a solution, provided each of the Parties is 
flexible in its position. 

114. Finally, Hungary maintained that by their conduct both parties 
had repudiated the Treaty and that a bilateral treaty repudiated by both 
parties cannot survive. The Court is of the view, however, that although 
it has found that both Hungary and Czechoslovakia failed to comply 
with their obligations under the 1977 Treaty, this reciprocal wrongfu l 
conduct did not bring the T reaty to an end nor justify its termination. 
The Court would set a precedent with disturbing implications for treaty 
relations and the integrity of the rule pacta sunt servanda if it were to 
conclude that a treaty in force between States, which the parties have 
implemented in considerable measure and at great cost over a period of 
years, might be unilaterally set aside on grounds of reciprocal non­
compliance. It would be otherwise. of course, if the parties decided to 
terminate the Treaty by mutual consent But in this case, while Hungary 
purported to terminate the Treaty, Czechoslovakia consistently resisted 
this act and declared it to be without legal effect. 

* * 
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le traite n'est pas un instrument fige et est susceptible de s'adapter a de 
nouvelles normes d u droit internat ional. Au moyen des articles 15 et 19, 
de nouvelles normes en matiere d'environnement peuvent etre incorpo­
rees dans le plan contractuel conjoint. 

La responsabilite d'agir de la sorte etait une responsabi lite conjointe. 
Les obligations enoncees aux articles 15, 19 et 20 sont, par definition, 
d'ordre general, et doivent etre transformees en obligations specifiq ues de 
fa ire, a !'issue d'un processus de consultation et de negociation. De ce fait 
leur rnise en ceuvre exige une disposition reciproque a discuter de bonne 
foj des risques reels et potentiels pour l'environnement. 

Agir de la sorte est d'autant plus important que la Cour, dans son avis 
consultatif sur la Licei1e de la menace ou de l'emploi d"armes nucleaires, 
a ra ppele que « l'environnement n 'est pas une abstraction, rnais bien 
l'espace 01'.1 vivent les etres humains et dont dependent la q ua lite de leur 
vie et leur sante. y compris pour les generations a venirn ( C.l..l. Recueil 
1996, p. 24 1, par. 29; voir aussi le paragraphe 53 ci-dessus). 

La conscience que l'environnement est vulnerable et la reconnaissance 
de ce qu'il faut conrinuellemen t evaluer Jes risques ecologiques se sont 
affirmees de pl us en plus dans Jes annees qui ont suivi la conclusion du 
traite. Ces nouvelles preoccupations ont rendu les articles 15, 19 el 20 du 
tra ite d 'autant plus pertinents. 

113. La Cour reconnait que Jes Parties s'accordent sur la necessite de 
se saucier serieusemen t de l'environnement et de prendre !es mesures de 
precaution qui s' imposent. mais elles sont fondamentalement en desac­
cord sur Jes consequences qui en decoulent pour le projet conjoint. Dans 
ces conditions, le recours a une tierce partie pourrait se reveler utile et 
permettre de trouver une solution, a condition que chacune des Parties 
fasse preuve de souplesse dans ses positions. 

114. Enfin , la Hongrie a soutenu que par Jeu r comportemenl !es deux 
partEes avaient rejete le traite et qu'un traite bilateral ne sa urait survivre 
a son rejet par les deux parties. Bien qu'elle ait constate que tant la Hon­
grie que la Tchecoslovaquie avaient manque a leurs obligations decoulant 
du traite de 1977, la Cour estime que ces comportements illicites recipro­
ques n·ont pas mis fin au traite ni justifie qu'il y fllt mis fin. La Cour 
etablirait un precedent aux effets perturbateurs pour les relations conven­
tionnelles et l'integrite de la regle pu.cta sunt servanda si elle devait 
conc lure qu'il peut etre unilateralemenr mis fin, au motif de manque~ 
ments reciproques, a un traite en vigueur entre Etats, que les parties ont 
execute dans une tres large mesurc et a un cout considerable pendant 
des annees. II en serait a !'evidence autrement si Jes parties dfoidaient de 
mett re fin au traite d 'un commun accord. Mais, en l'espece, si la Hongr ie 
a pretendu mettre fi n au traite, la Tchecoslovaquie s'est constamment 
opposee a cette terminaison, declarant qu'un tel acte serait denue de tout 
effet juridique. 

* * 
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115. In the light of the conclusions it has reached above, the Court, in 
reply to the question put to it in Article 2, paragraph 1 (c) , of the Special 
Agreement (see paragraph 89), finds that the notification of termination 
by Hungary of 19 May 1992 did not have the legal effect of terminating 
the 1977 Treaty and related instruments. 

* * * 

11 6. In Article 2, paragraph 2, of the Special Agreement, the Court is 
requested to determine the legal consequences, including the rights and 
obligations for the Parties, arising from its Judgment on the questions 
formulated in paragraph I. In Article 5 of the Special Agreement the 
Parties agreed to enter into negotiations on the modalities for the execu­
tion of the Judgment immediately after the Court has rendered it. 

117. The Court must first turn to the question whether Slovakia 
became a party to the 1977 Treaty as successor to Czechoslovakia. As an 
alternative argument, Hungary contended that, even if the Treaty sur­
vived the notification of termination , in any event it ceased to be in force 
as a treaty on 31 December 1992, as a result of the "disappearance of one 
of the parties" . On that date Czechoslovakia ceased to exist as a legal 
entity, and on 1January 1993 the Czech Republic and the Slovak Repub­
lic came into existence. 

118. According to Hungary, "There is no rule of in ternational law 
which provides for a utomatic succession to bilatera l treaties on the dis­
appearance of a party" and such a treaty will not survive unless another 
State succeeds to it by express agreement between that State and the 
remaining party. While the second paragraph of the Preamble to the 
Special Agreement recites that 

" the Slovak Republic is one of the two successor States of the Czech 
and Slovak Federal Republic and the sole successor State in respect 
of rights and obligations relating to the Gabclkovo-Nagymaros 
Project'', 

Hungary sought to distinguish between, on the one hand, rights and obli­
gations such as "continuing property rights' ' under the 1977 Treaty, and, 
on the other hand, the treaty itself. It argued that, during the negotiations 
leading to signature of the Special Agreement, Slovakia had proposed a 
text in which it would have been expressly recognized "as the successor to 
the Government of the CSFR" with regard to the 1977 Treaty, but that 
Hungary had rejected that formulation. It contended that it had never 
agreed to accept Slovakia as successor to the 1977 T reaty. Hungary 
referred to diplomatic exchanges in which the two Parties had each sub­
mitted to the other lists of those bilateral treaties which they respectively 
wished should continue in force between them, for negotiation on a case-
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11 5. Au vu des conclusions auxquelles elle est parvenuc ci-dessus, 
la Cour repond a la question qui Jui a ete poscc a !'article 2. para­
graphe I, alinca c) , du com prom is (voir paragraphe 89) quc la notifica­
tion de terminaison faite par la H ongrie le 19 mai 1992 n 'a pas eu pour 
efTet juridique de mettre fin au traite de 1977 et aux instruments y afTe­
rcnts. 

* * * 

11 6. Au paragraphe 2 de !'article 2 du compromis, la Cour a ete priee 
de determiner les consequences juridiques, y compris lcs droits e t obliga­
tions pour Jes Parties, de l'a rret qu'ellc rcndra sur les questions enoncees 
a u paragraphe 1. A !'article 5 du compromis, les Parties sont convenues 
d'engagcr des negociations sur Jes rnodalites d'execution de ra rret, des 
quc la Cour !'aura rendu. 

117. La Cour doit tout d'abord exam iner la question de savoi r si la 
Slovaquic est devenue partie au traite de 1977 en tant qu'Etat successeur 
de la Tchecoslovaquie. A titre d'argumem subsid iaire, la Hongrie a en 
effet soutenu que, meme s'il avail survecu A la not ification de tcrminai­
son. le traitc aurait en tout etat de cause cessc c1·e1re en vigueur en tant 
quc traite le 31 decembre 1992, a la sui te de la «disparition de l'une des 
parties». A cette date, la Tchecoslovaquic a cesse d'exister comme entite 
juridique ct, le I"' janvier 1993, la Rcpublique tcheque c t la Republique 
slovaque om vu le jour. 

118. De l'avis de la H o ngrie: «Aucune reglc de droit international ne 
prcvoit la succession automatique a un traite bilaternl apres dispari tion 
de l'une des parties»; un tel traite ne saurait survivre quc si un autre Etat 
y succede par accord expres entre ledit Etat et la partie qui s'cst mainte­
nuc. Or. bien qu'il soit affirmc au dcuxieme paragraphe du preambule du 
compromis que 

« la Republique slovaq ue est l' un des deux Etats successeurs de la 
Republique federative tcheque et slovaque et !'unique Etat succes­
seur en ce qui concerne les droits e t obligations relatifs au projet 
Gabcikovo-Nagymaros», 

la Hongrie a entendu distinguer cntre. d'une part, Jes droits et o bligations 
e tablis par le traite de 1977 qui, tels <des droits de propriete ...• perdurenl» 
ct , d·autrc part, le traite lui-meme. Elle a soutenu q u'au cours des nego­
ciations qui ont abouti a la signature du compromis la Slovaquie avail 
propose un texte dans lequel elle aurait etc expresscmcnt reconnue comme 
«Etat successeur de la Republique federative tchcque e t slovaque» au 
regard du trai te de 1977. mais q ue la Hongrie avail rejete un tel libelle. 
Elle a fail observer qu'elle n 'avait jamais acceple la Slovaquie comme 
succcsseur au traite de 1977. La Hongrie s·est referee a des echanges 
diplomatiques dans lesquels !es deux Parties s'etaient mutuellement sou­
mis, en vue d'une negociation au cas par cas, les listes des traites bilate-
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by-case basis; and Hungary emphasized that no agreement was ever 
reached with regard to the 1977 Treaty. 

119. Hungary claimed that there was no rule of succession which 
could operate in the present case to override the absence of consent. 

Referring to Article 34 of the Vienna Convention of 23 August 1978 on 
Succession of States in respect of T reaties, in which "a rule of automatic 
succession to all treaties is provided for .. , based on the principle of con­
tinuity, Hungary argued not only that it never signed or ratified the Con­
vention, but that the "concept of automatic succession '' contained in that 
Article was not and is not, and has never been accepted as, a statement of 
general international law. 

Hungary further submitted that the 1977 Treaty did not create "obli­
gations and rights ... relating to the regime of a boundary" with in the 
meaning of Article 11 of that Convention, and noted that the existing 
course of the boundary was unaffected by the Treaty. It also denied that 
the Treaty was a "localized" trea ty, or that it created rights "considered 
as attaching to [the] territory" within the meaning of Article 12 of the 
1978 Convention, which would, as such, be unaffected by a succession of 
States. T he 1977 Treaty was, H ungary insisted, simply a joint investment. 
H ungary's conclusion was tha t there is no basis on which the Treaty 
could have survived the disappearance of Czechoslovakia so as to be 
binding as between itself and Slovakia. 

120. According to Slovakia, the 1977 T reaty, which was not lawfully 
terminated by Hungary's notification in May 1992, remains in force 
between itself, as successor State, and Hungary. 

Slovakia acknowledged that there was no agreement on succession to 
the Treaty between itself and Hungary. It relied instead, in the first place, 
on the "general rule of continuity which applies in the case of dissolu­
tion"; it argued, secondly, that the Treaty is one "attaching to [the] ter­
ritory" within the meaning of Article 12 of the 1978 Vienna Convention, 
and that it contains provisions relating to a boundary. 

121. Jn support of its first argument Slovakia cited Art icle 34 of the 
J 978 Vienna Convention, which it claimed is a statement of customary 
international law, and wh ich imposes the principle of automatic succes­
sion as the rule applicable in the case of d issolution of a State where the 
predecessor State has ceased to exist. Slovakia maintained that State 
practice in cases of dissolution tends to support continuity as the rule to 
be followed with regard lo bilateral treaties. Slovakia having succeeded 
to part of the territory of the former Czechoslovakia, this would be the 
rule applicable in the present case. 

122. Slovakia's second argument rests on "the principle of ipso Jure 
continuity of treaties of a territorial or localized character". This rule, 
Slovakia said, is embodied in Article l 2 of the 1978 Convention, which in 
part provides as fo llows: 

67 



PROJET GABCiKOVO-NAGYMAROS (ARRET) 70 

raux dont elles souhaitaient respcctivcmen t le maintien en vigueur en tre 
elles: et la Hongrie de souligner qu·aucun accord n 'ctait in tervenu au 
sujct du traite de 1977. 

119. La Hongrie a expose qu·aucune regle de succession ne pouvait en 
r cspece supplccr a ce defaut de consentement. 

Sc referant a l'arricle 34 de la convention de Vicnne du 23 aout 1978 
sur la succession d' Etats en matiere de traites qui prevoit «une regle de 
succession automatique ~ tous les trnites» su r b1 hase du principe de 
continuite, la Hongrie a fait valoi r non seulement qu'elle n'avait jamais 
signe ou ratific cette convention, mais a ussi que « le principe de succes­
sion automatiq ue» pose dans cet article n 'etait. ni alors ni aujourd ·hui, 
J'enonce du droit international general et qu'il n'ava it j amais ete reconnu 
comme tel. 

La Hongrie a egalement soutenu que le t ra ite de 1977 n'avait pas cree 
«[d']obligations et [de] droits ... se rapporta nt au regime d'une frontiere}} 
au sens de !'article 11 de cette convention et a releve quc le trace actuel 
de la frontierc n 'a pas etc rnodifie par le traite. Elle a aussi nie que le 
tra ite ait un caractere « local» ou qu'il cree des d roits «consideres comme 
a ttaches [au] territoire», au sens de !'a rticle 12 de la convention de 1978, 
et qui. en tant que tels. ne scraicn t pas affcctcs par une succession 
d.Etats. La Hongric a soutenu quc le traite de 1977 prevoyait simple­
ment un investissement conjoint. Elle en a conclu qu' il n'existait a ucune 
base sur laquelle le traite aurait pu survivre a la disparition de la Tcheco­
slovaquie ct s'imposer ainsi dans les relations cntre elle-meme et la Slo­
vaqu1e. 

120. D'apres la Slovaquie, le traite de 1977, qui n·a pas pris fin licite­
ment avec la no tification hongroise de mai 1992, demeure en vigueur 
entre elle-mcme, Etat successeur, et la Hongrie. 

La Slovaquic a reconnu qu 'aucun accord n'etait intervenu cntre elle et 
la Hongrie quant a la succession au traite. Mais clle a, en premier lieu, 
invoquc « la regle generate de continuite qui s·applique en cas de dissolu­
tion)>; et elle a, en second lieu, pretendu que le traite eta it «a ttach[e] [au] 
territoire», au sens de !'article 12 de la convention de Yienne de 1978, et 
qu'il con tenait des dispositions relatives a une fronticre. 

121. A rappui de son premier a rgument. la Slovaq uie a cite !'article 34 
de la convention de Vienne de 1978, qui, d 'apres elle, est l'enonce du 
droit international coutumier et fait de la succession a utomatique la rcgle 
applicable en cas de d issolution d 'un Etat lorsq ue l'Etat prcdccesseur a 
cesse d·ex ister. La Slovaquie a fait valoir que la pratiquc des Etats en cas 
de dissolution tendait a confi rmer que la continuite ctait la rcgle a suivre 
en cc qui concerne les traites bilateraux. La Slovaquie ayant succede a 
une partie du territoire de l'ancicnne Tchecoslovaquie, telle serait la regle 
applicable en l'cspece. 

122. Le deuxieme argument de la Slovaquic repose sur «le principe de 
la continuite ipso jure des traites de caracterc terr ito rial ou local». Seton 
la Slovaquie, cette regle est consacree a !'article 12 de la convention de 
1978 qui dispose notamment ce qui suit: 
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"Anic/e 12 
Other Territorial Regimes 

2. A succession of States does not as such affect: 

( a) obliga tions relating to the use o f any territory, or lo restrictions 
upon its use. established by a treaty for the benefit of a group of 
States or of all States and considered as attaching to that terri­
tory; 

( h ) rights established by a treaty for the benefit of a group of States 
or of all States and relating to the use of a ny territory, or to 
rest rictions upon its use. and considered as attaching to that 
territory." 

According to Slovakia, "[this] article [too] can be considered to be one 
of those provisions of the Vienna Convention that represent the codifica­
tion of customary international law". The 1977 Treaty is said to fa ll 
within its scope because of its "specific characteristics .. . which place it 
in the category of treaties of a localized or territorial character". Slovakia 
also described the T reaty as one "which contains boundary provisions 
and lays down a specific terri torial regime" which operates in the interest 
·Of all Danube riparian States. and as "a dispositive treaty, creating rights 
.in rem. independently of the legal personality of its original signatories" . 
Here, Slovakia relied on the recognition by the International Law Com­
mission of the existence of a " special rule" whereby treaties "intended to 
establish an objective regime" must be considered as binding on a suc­
cessor State (Offic;a/ Records of the Unt"led Nations Conference on the 
Succession of States in respect of Treaties, Vol. III, doc. A/CONF.80/ 16/ 
Add.2, p. 34). Thus, in Slovakia's view, the 1977 T realy was not one 
w hich could have been terminated through the disappearance of one of 
the original parties. 

* 
123. The Court docs not find it necessary fo r the purposes of the 

present case to enter into a d iscussion of whether or not Article 34 of the 
1978 Convention reflects the state of customary international law. More 
relevant to its present analysis is the particular nature and character of 
the 1977 Treaty. An examination of this Treaty confirms thal, aside from 
its undoubted nature as a joint investment, its major elements were Lhe 
proposed construction and joint operation of a large, integrated and indi­
visible complex of structures a nd installations on specific parts of the 
respective territories of Hungary and Czechoslovakia along the Dan ube. 
The T reaty also established the navigational regime for an important sec­
t or of an international waterway, in particular the relocation o f the main 
·international shipping lane to the bypass canal. In so doing, it inescap­
ably created a situation in which the interests of other users of the Dan-



PROJET GABC:iKOVO-NAGYMAROS (ARRIT) 71 

« Article J 2 
A iares reRimes territoriaux 

2. Une succession d'Etats n'affecte pas en ca nt que Lelle : 

a) Jes o bligatio ns se rapportant a (' usage de tout territoire, OU a ux 
restrictions a son usage, etablies par un traite au benefice d·un 
groupe d'Etats ou de tous les Etats et considerees comme atta­
chees it ce territoire; 

b) Jes droits etablis par un traite a u benefice d 'un groupe d'Etats OU 

de lOUS Jes Ela tS et Se rapportant a )'usage de lOUt territoire, OU 
aux restrictions a son usage, et consideres comme attaches a ce 
terricoire. » 

Pour la Slovaquie: «On peut voir dans [eel] article [aussi] l'une de ces 
d ispositio ns de la convention de Vienne qui codifient le droit internatio­
nal coutumier. » Le traite de 1977 entrerait dans le champ d'application 
de cette regle en raison de ses «caracteristiques particulieres ... ,qui le pla­
cent dans la categorie des traites de caractere local o u territorial». La 
Slovaquie a ega lement affi rme q ue le traite «cont[enait] des dispositions 
etablissant une frontiere et ... etabli[ssai]t un regime territorial particu­
liern dans l'interet de to us Jes Eta ts riverains du Da nube; ii s'agirait d 'un 
« traite dispositif creant des droits reels, independamment de Ia person­
nalite juridique des Etats qui J'ont signe a l'origine». A cet egard. la Slo­
vaqu ie s'est fondee sur la reconnaissance, par la Commission du droit 
international, de !'existence d ' une « regle Specia le». en vertu de laquelle 
les traites «qui visent a creer des regimes objectifs » devaient et re consi­
deres comme lia nt l'Etat successe ur (Documents o.fjiciels de la Conference 
des Narions Unies sur la succession d'Etats en matiere de traites. vol. Ill. 
doc. A/CONF.80/ 16/Add.2, p. 35). Ainsi, de l'a vis de la Slovaquie, le 
traite de 1977 n'etait pas de ceux qui a ura ient pu prendre fin du fait de la 
disparition de l' une des parties d'origine. 

* 
123. La Cour ne juge pas necessaire. aux fi ns de l'espece, de discuter 

du point de savoi r si !'article 34 de la conventio n de 1978 rcftete ou non 
r etat du droit international cout umier. Po ur son analyse actuelle. la 
nature et le caractere pa rticuliers du traite de 1977 presentent davantage 
de pertinence. Un examen de ce traite confirme que ce dernier, o u tre qu'il 
prevoit incontestab lement un investissement conjoint. porte principale­
ment sur un projet de construction et d 'exploitation conjointe d'un vaste 
complexe integre et indivisible d'ouvrages et d 'installations sur des parties 
bien definies des territoires respectifs de la Ho ngrie et de la Tchecoslova­
quie, le long du Da nube. Le traite a aussi ecabli le regime de navigation 
applicable it un tron<;on important d'un cours d 'ea u international, no tam­
ment en faisant desormais passer le chenal princi pal de navigation inter­
nationale par le canal de derivation. Ce faisant, ii a inevitablemen t cree 
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ube were affected. Furthermore, the interests of third States were expressly 
acknowledged in Article I 8, whereby the parties undertook to ensure 
"uninterrupted and safe navigation on the international fairway" in 
accordance with their obligations under the Convention of 18 August 
1948 concerning the Regime of Navigation on the Danube. 

In its Commentary on the Draft Articles on Succession of States in 
respect of Treaties, adopted at its twenty-sixth session, the International 
Law Commission identified " treaties of a territorial character" as having 
been regarded both in traditional doctrine and in modern opinion as un­
affected by a succession of States (Official Records of the United Nations 
Conference on the Succession of States in respect of Treaties, Vol. Ill , 
doc. A/CONF.80/16/Add.2, p. 27, para. 2). The draft text of Article 12, 
which reflects this principle, was subsequently adopted unchanged in the 
1978 Vienna Convention. The Court considers that Article 12 reflects a 
rule of customary international law ; it notes that neither of the Parties 
disputed this. Moreover. the Commission indicated that " treaties con­
cerning water rights or navigation on rivers are commonly regarded as 
candidates for inclusion in the category of territorial treaties" (ibid., 
p. 33, para. 26). The Court observes that Article 12, in providing only, 
without reference to the treaty itself, that rights a nd obligations of a ter­
ritorial character established by a treaty are unaffected by a succession of 
States, appears to lend support to the position of Hungary rather than of 
Slovakia. However the Court concludes that this formulation was devised 
rather to take account of the fact that, in many cases, treaties which had 
established boundaries or territorial regimes were no longer in force 
(ibid., pp. 26-37). Those that remained in force would nonetheless bind a 
successor State. 

Taking all these factors into account, the Court finds that the content 
of the 1977 Treaty indicates that it must be regarded as establishing a 
territorial regime within the meaning of Article 12 of the 1978 Vienna 
Convention. It created rights and obligations "attaching to" the parts of 
the Danube to which it relates ; thus the Treaty itself cannot be affected 
by a succession of States. The Court therefore concludes that the 1977 
Treaty became binding upon Slovakia on I January 1993. 

124. It might be added that Slovakia also contended that, while still a 
constituent part of Czechoslovakia, it played a role in the development of 
the Project, as it did later, in the most critical phase of negotiations with 
Hungary about the fate of the Project. The evidence shows that the Slo­
vak Government passed resolutions prior to the signing of the 1977 
Treaty in preparation for its implementation; and again, after signature, 
expressing its support for the Treaty. It was the Slovak Prime Minister 
who attended the meeting held in Budapest on 22 April 1991 as the Pleni­
potentiary of the Federal Government to discuss questions arising out of 
the Project. lt was his successor as Prime Minister who notified his Hun-
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une situation qui a une incidence sur les interets des autres utilisateurs du 
Danube. De plus, les interets d'Etats tiers ont ete expressement reconnus 
a son article 18, aux termes duquel les parties se sont engagees a veiller a 
ce que «la navigation puisse se poursuivre de fac;on ininterrompue et 
dans des conditions de securite dans le chenal international», conforme­
ment aux obligations qui sont les leurs en vertu de la convention relative 
au regime de la navigation sur le Danube du 18 aout 1948. 

Dans son commentaire sur le projet d 'articles relatifs a la succession 
d'Etats en matiere de traites, adopte a sa vingt-sixieme session, la Com­
mission du droit international a precise que tant la doctrine traditionnelle 
que Jes auteurs modernes consideraient qu'une succession d'Etats etait 
sans effet sur <des traites territoriaux » (Documents officiels de la Confe­
rence des Nations Unies sur la succession d'Etats en maliere de lraites, 
vol. Ill, doc. NCONF.80/ 16/Add.2, p. 30, par. 2). Le projet d 'article 12, 
qui reflete ce principe, a par la suite ete repris tel quel dans la convention 
de Vienne de 1978. La Cour considere q ue I' article 12 traduit une regle de 
droit international coutumier; elle prend note de ce qu'aucune des Parties 
ne le conteste. En outre, la Commission a indique que «Jes traites concer­
nant Jes droits sur Jes eaux ou la navigation ftuviale sont generalement 
consideres comme pouvant etre compris dans la categoric des traites ter­
ritoriaux » (ihid. , p. 37, par. 26). La Cour fait observer que !'article 12, en 
prevoyant seulemenl, sans se referer au traite lui-meme, que Jes droits et 
obligations de caractere territorial etablis par un traite ne soot pas 
affectes par une succession d'Etats, pourrait sembler aller dans le sens de 
la position de la Hongrie plutot que dans celui de la position s lovaque. 
Neanmoins, la Cour conclut que ce libelle a en fait ete retenu pour tenir 
compte de ce que, en de nombreux cas, les traites qui avaient etabli d es 
frontieres ou des regimes territoriaux n'etaient plus en vigueur (ibid. , 
p. 29-42). Ceux qui demeuraient en vigueur n'en devaient pas moins lier 
l' Etat successeur. 

Compte tenu de tous ces elements, la Cour estime qu'au vu de son 
contenu le tra ite de 1977 doit etre considere comme etablissant un regime 
territorial au sens de !'article 12 de la convention de Vienne de 1978. Ila 
cree des droits et obl igations «attaches» aux secteurs du Danube a ux­
quels ii se rapporte; a insi, une succession d 'Etats ne saurait avoir d'inci­
dence sur le traite lui-meme. La Cour en conclut que le traite de 1977 lie 
la Slovaq uie depuis le I er jan vier 1993. 

124. rt peut etre ajoute que la Slovaquie a egalement fait valoir que, 
etant encore une partie constituante de la Tchecoslovaquie, elle a joue un 
role aussi bien dans la misc au point du projet qu'ulterieurement dans la 
phase la plus critique des negociations avec la Hongrie sur le sort de celui­
ci. 11 resulte du dossier que le Gouvernement slovaque a adopte des reso­
lutions avant la signature du traite de 1977, pour en preparer !' applica tion, 
puis, apres la signature, pour exprimer son attachement a celui-ci. C'est le 
premier ministre slovaque qui a pris part a la reunion tenue a Budapest le 
22 avril 1991 en tant que plenipotentiaire du gouvernement federal pour 
discuter des questions afferentes au projet. C'est son successeur au poste de 
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garian counterpart by letter on 30 July t 99 I of the decision of the Gov­
ernment of the Slovak Republic, as well as of the Government of the 
Czech a nd Slovak Federal Republic, to proceed with the "provisional 
solution" (see paragraph 63 a bove); and who wrote again on 18 Decem­
ber 1991 to the Hungarian Minister without Portfolio, renewing an 
earlier suggestion that a joint commissio n be sel up under the a uspices of 
the European Communities to consider possible solutions. The Slovak 
Prime Minister also wrote to the Hungarian Prime Minis ter in May 1992 
on the subject of the decision taken by the Hungaria n Government to 
terminate the Treaty, informing him of resolutions passed by the Slovak 
Government in response. 

It is not necessary, in the light o f the conclusions reached in para­
graph 123 above, fo r the Court to determine whether there are legal con­
seq uences lo be drawn from the prominent pan thus played by the Slo­
vak Rep ublic. Its ro le does. however, deserve men tion. 

* * * 
125. The Court now turns to the other legal consequences arising from 

its Judgment. 
As to this, Hungary argued that future relations between the Parties, as 

far as Variant C is concerned, are not governed by the 1977 Treaty. It 
claims that it is entitled, pursuant to the Convention of 1976 on the 
Regulation of Water Management Issues of Bounda ry Waters, to "50% 
of the natural flow of the Da nube at the point at which it crosses the 
boundary below Cu novo" a nd considers that the Parties 

"are obliged to enter into negotiations in order to produce the result 
that the water conditions along the a rea from below Cunovo to 
below the confluence at Sap become jointly defined water conditions 
as required by Article 3 ( a) of the 1976 Convention". 

Hungary moreover indicated tha t any mutually accepted long-term dis­
charge regime must be "capable of avoiding damage, including especially 
damage to biodiversity prohibi ted by the [ 1992 Rio Convention on Bio­
logical Diversity)". It added that "a joint environment.al impact assess­
ment of the region and or the future or Variant C structures in the con­
text of the sustainable development of the region'' should be carried out. 

126. Hungary also raised the question of financia l accountability for 
the fail ure of the original project a nd stated that both Parties accept the 
fact that the other has "proprietary and financial interests in the residues 
of the o rigi na l Project and that a n accounting has to be carried out". 
F urthermore, it noted that: 
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premier ministre qui a notifie a son homologue hongrois, par lettre du 
30 juillet 1991, la decision du Gouvernement de la Republique slovaque et 
celle du Gouvernement de la Republique federative tcheque el slovaque de 
recourir a la «solution provisoire» (voir le paragraphe 63 ci-dessus) ; et c'est 
lui qui a de nouveau ecrit, le 18 decembre 1991, au ministre hongrois sans 
ponefeuille, pour reitere r la proposition de constituer, sous les auspices des 
Communautes europeennes, un comite mixte charge d'examiner Jes solu­
tions possibles. Le premier ministre slovaquc a egalement ecrit au premier 
ministre hongrois en mai 1992 au sujet de la decision du Gouvernement 
hongrois de mettre fin au traite, !' informant des resolutions que le Gouver­
nement slovaque avait adoptees en reaction a cette decision. 

Au vu des conclusions degagees au paragraphe 123 ci-dessus, point 
n'est besoi n pour la Cour de determiner s ' il y a lieu de tirer des conse­
quences jur idiques du role marquant ainsi joue par la Republique slo­
vaque. II convenait toutefois de rappeler ce role. 

* * * 
125. La Cour en vient maintenant aux autres consequences juridiques 

de son arn~t. 
A cet egard , la Hongrie a fait valoir que Jes relations fu tures entre Jes 

Parties, en ce qui concerne la variante C , ne sont pas regies par le traite 
de 1977. Elle pretend avoir droit, en vertu de la convention de 1976 sur la 
regJementat ion en matiere d 'eaux frontiereS, a «Cinquante pour cent du 
debit nature! du Danube au poin t ou ii traverse la frontiere en aval de 
Cunovo » ct considere q ue Jes Parties 

«SOnt tenues d'engager des negociations de fa9on a parvenir au 
resultat que les conditions concernant le regime des eaux de la zone 
en aval de C unovo jusqu'a l'aval du confluent a Sap deviennent des 
conditions conjointement definies. comme le prescrit !'article 3 a J de 
la convention de 1976». 

La H ongrie a en outre precise qu ' un regime de debit a long terme accepte 
d'un corn mun accord devait etre «capable d'eviter des dommages, y com­
pris en particulier des dommages a la biodiversite qu'interdit la [conven­
tion de Rio de 1992 sur la diversite biologique]». Elle a ajou te qu'une 
«evaluation conjointe de !' impact sur l'environnement ainsi que de l'ave­
nir des ouvrages de la var iante C dans le cadre du developpement durable 
de la region)) devra it et re eff ectuee. 

126. La Hongrie a egalement souleve la question des responsabilites 
financieres pour l'echec du projet initial et a indiq ue que Jes deux Parties 
acceptent le fail que chacune a des «interets patrimoniaux et financiers 
dans ce qui reste du projet initial, et qu'il faudra proceder a une evalua­
tion comptable». Elle a observe par ailleu rs que: 

« D 'autres elements des dommages associes a la variante C en ter­
ritoire hongrois devront egalement etre pris en comple .... de rneme 
que la production d 'e lectricitc depuis le detournement du Aeuve», 
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and that: "The overall situation is a complex one, and it may be most 
easily resolved by some form of lump sum settlement." 

127. Hungary stated that Slovakia had incurred international respon­
sibility and should make reparation for the damage caused to Hungary 
by the operation of Variant C. In that connection, it referred, in the con­
text of reparation of the damage to the environment, lo the rule of res­
titutio in integrum, and called for the re-establishment of "joint control 
by the two States over the installations maintained as they are now", and 
the " re-establishment of the flow of [thel waters to the level at which it 
stood prior to the unlawful diversion of the river" . It also referred to 
reparation of the damage to the fauna, the flora , the soil, the sub-soil, the 
groundwater and the aquifer, the damages suffered by the Hungarian 
population on account of the increase in the uncertainties weighing on its 
future (pretium doloris), and the damage arising from the unlawful use, 
in order to divert the Danube, of installations over which the two Parties 
exercised joint ownership. 

Lastly, Hungary called for the "cessation of the continuous unlawful 
acts" and a "guarantee that the same actions will not be repeated", and 
asked the Court to order " the permanent suspension of the operation of 
Variant C". 

128. Slovakia argued for its part that Hungary should put an end to its 
unlawful conduct and cease to impede the application of the 1977 Treaty, 
taking account of its " flexibi lity and of the important possibilities of 
development for which it provides, or even of such amendments as might 
be made to it by agreement between the Parties, further to future nego­
tiations" . l t stated that joint operations could resume on a basis jointly 
agreed upon and emphasized the following: 

"whether Nagymaros is built as originally planned, or built else­
where in a different form, or, indeed, not built at all, is a question to 
be decided by the Parties some time in the future. 

Provided the bypass canal and the Gabcikovo Power-station and 
Locks - both part of the original T reaty, and not part of Variant C 
- remain operational and economically viable and efficient, Slo­
vakia is prepared to negotiate over the future roles of Dunakiliti 
and Cunovo, bearing Nagymaros in mind ." 

It indicated that the Gabcikovo power plant would not operate in peak 
mode " if the evidence of environmental damage [wasj clear and accepted 
by both Parties" . Slovakia noted that the Parties appeared to agree that 
an accounting should be undertaken "so that, guided by the Court's find­
ings on responsibility, the Parties can try to reach a global settlement" . It 
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et que: « La situatio n genera le est une situa tion complexe, et la fa9on la 
plus simple d'y apporter une solut io n sera it par le reglement d'une 
somme forfa itai re. » 

127. La H ongrie a indique que la Slovaquie avait engage sa responsa­
bilite internationa le et devait reparer les dommages subis par la H ongrie 
du fait de la mise en ceuvre de la varian te C. Elle s'est referee a cet egard. 
dans le contexte de la reparation d u dommage a l'environnement, a la 
regle de la resritutio in inregrum, et a demande que soient relablis le 
«contr6 le conjoint des deux Etats sur Jes installations conservees», ainsi 
que le «debit des eaux a u niveau q ui etait le sien avan t le detournement 
illicite du fleuve». Elle a egalemcnt evoque la repa rat ion des dommages 
causes a la faune, a la tlore, a ux sols, aux sous-sols. a la nappe phreatique 
et a l'aq uifere, des dommages subis par la population hongroise du fait 
de l'accroissement des incert itudes pesant sur son avenir ( pretium dolo­
ris), ainsi que des dommages engendres par !' utilisation illegale, aux fins 
de detournemen t du Danube, des installations sur lesq uelles les deux 
Parties exen;aient une propriete conjo inte. 

La Hongrie a enfin demande la «cessation des fa its illicites con tinus» 
et la «garantie de no n-repetition des memes faits», la Cour etant a insi 
appelee a ordonner ((!'interruption definitive du fo nctionnement de la 
variante C». 

128. La Slovaquie a fait valoir pour sa part que la H ongrie devait 
mettre un terme a son comportement illicite et cesser de faire obstacle 
a !'application du trai te de 1977, compte tenu de la « flexibilite [du traite] 
et des importantes possibilites d'evolution qu'i l menage. voire des mo­
difications qui pourraient Jui etre apportees par accord entre Jes Parties 
a la suite de negociations futures». Elle a indique que des operations 
conjointes pourraient redemarrer sur une base convenue d 'un commun 
accord et souligne ce qu i suit : 

«q ue l'ouvrage de Nagymaros soit construit tel qu' il avait ete initia­
lement prevu, ou qu'il soit construit ailleurs sous une aulre forme, 
ou meme qu'il ne soit pas construit du tout, c'est une question dont 
les Parties doivent decider, a un moment donne dans l'avenir. 

Pourvu que le canal de derivation et la centrale hydro-etectrique 
de Gabcikovo et ses ecluses - qui font to us partie du traite d 'o ri­
gine, et non pas de la variante C - demeurent operationnels et eco­
no miq uement viables et efficaces, la Slovaquie est prete a negocier 
au sujet du role futu r de Dunakiliti et de Cunovo, tout en tenant 
compte de Nagymaros. » 

Elle a precise que la centrale de Gabcikovo ne serait pas exploitee en 
regime de po inte «Si la preuve d'un dommage a J'environnement appa­
raissait clairement et etait reconnue par les deux Parties. La Slovaquie a 
observe que les Parties semblaien t s'accorder sur la necessite de proceder 
a une evaluation comptable, «de sorte que, guidees par les conclusions de 

71 



75 GAB(iKOVO-NAGYMAROS PROJECT (JUDGMENT) 

added that the Parties would have to agree on how the sums due are to be 
paid. 

129. Slovakia stated that Hungary must make reparation for the 
deleterious consequences of its failures to comply with its obligations, 
"whether they relate to its unlawful suspensions and abandonments of 
works or to its formal repudiation of the Treaty as from May 1992", and 
that compensation Should take the rorm or a rt:Stitufio in integrum. lt 
indicated that "Unless the Parties come to some other arrangement by 
concluding an agreement, restitutio in integrwn ought to take the form of 
a return by Hungary, at a future time, to its obliga tions under the 
Treaty" and that " For compensation to be ·full' ... , to 'wipe out a ll the 
consequences of the illegal act' ...• a payment of compensation must ... 
be added to the restitutio .. . " Slovakia claims compensation which must 
include both interest and loss of profits and should cover the following 
heads of damage, which it offers by way of guidance: 

( 1) Losses caused to Slovakia in the Gabeikovo sector: costs incurred 
from 1990 to 1992 by Czechoslovakia in protecting the structures of 
the G/N project and adjacent areas; the cost of maintaining the old 
bed of the River Danube pending the availability of the new naviga­
tion canal, from 1990 lo 1992; losses to the Czechoslovak navigation 
authorities due to the unavailability of the bypass canal from 1990 to 
1992; construction costs of Variant C (1990-1992). 

(2) Losses ca used to Slovakia in the Nagymaros sector: losses in the field 
of navigation and flood protection incurred since 1992 by Slovakia 
due to the failure of Hungary to proceed with the works. 

(3) Loss of electricity production. 

Slovakia also calls for Hungary to ·'give the appropriate guarantees 
that it will abstain from preventing the applica tion of the Treaty and the 
continuous operation of the system". It argued from that standpoint that 
it is entitled "to be given a formal assurance that the internationally 
wrongful acts of Hungary will not recur" , and it added that "the main­
tenance of the closure of the Danube at Cunovo constitutes a guarantee 
of that kind", unless Hungary gives an equivalent guarantee "within the 
framework of the negotiations that are to take place between the Parties"'. 

* 
130. The Court observes that the part of its Judgment which answers 

the questions in Article 2, paragraph l , of the Special Agreement has a 
declaratory character. It deals with the past conduct of the Parties and 
determines the lawfulness or unlawfrdness or that conduct between 1989 
and 1992 as well as its effects on the existence of the Treaty. 

131. Now the Court has, on the basis of the forego ing findings, to 
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la Cour en matiere de responsabilite, [elles] puissent s'efforcer de parvenir 
a un reglement global». Elle a ajoute que les Parties devraient s 'entendre 
sur les modalites de paiement des sommes dues. 

129. La Slovaquie a indique que la Hongrie devait reparer les conse­
quences dommageables de ses manquements, «qu'il s'agisse de ses sus­
pensions et abandons ilJicites de travaux OU de Sa repudiation formelle du 
traite a partir de mai 1992», et que la reparation devai t prendre la forme 
d'une restifutio in integrum. Elle a precise que cette dern iere «devrait se 
traduire, sauf si les Parties en conviennent autrement par voie d'accord, 
par la reprise par la Hongrie, a /'avenir, de ses obligations convention­
nelles», et dit que: «Pour que la reparation soit «integrale» .... pour 
qu'elle «efface toutes les consequences de J'acte illicite» ... , une indemni­
sation doit ... s 'ajouter a la restitutio ... » L'indemnisation que la Slova­
quie demande devrait inclure a la fois les interets et le manque a gagner et 
devrait couvrir les chefs de prejudice suivants, qu'elle a mentionnes a titre 
indicatif: 

I) Pertes causees a la Slovaq uie dans le secteur de Gabcfkovo: couts 
encourus de 1990 a 1992 par la Tchecoslovaquie pour proteger les 
structures du projet GIN et des zones adjacentes; cout de l'entretien 
de l'ancien lit du Danube jusqu'a ce que l'on dispose du nouveau 
canal pour la navigation de 1990 a 1992 ; pertes encourues par les 
autorites tchecoslovaques de navigation en raison de l'impossibilite 
d'utiliser le canal de derivation de 1990 a 1992; couts de construction 
de la variante C (1990-1992). 

2) Pertes causees a la Slovaquie dans le secteur de Nagymaros : pertes 
subies par la Slovaquie depuis 1992 dans le domaine de la navigation 
et de la protection contre les inondalions du fa it que la H ongrie n 'a 
pas poursuivi les travaux. 

3) Perte de la production d 'electricite. 

Selon la Slovaquie, la Ho ngrie doit en outre «donner des garanties 
appropriees de s'abstenir d'empecher l'application du traite et le fonc­
tionnement continu du systeme». Elle a fait valoir dans cette perspective 
qu'elle est en droit «d'obtenir !'assurance formelle que les faits interna­
tionalement illicites de la Hongrie ne se reproduiront pas», et a ajoute 
que « le maintien de la fermeture du Danube a Cunovo constitue une telle 
garantie>~. a moins qu'une assurance equivalente ne soit donnee par la 
H o ngrie «dans le cadre des negociations a intervenir ent re Jes Parties». 

* 
130. La Cour fail observer que la partie de l'arret ou elle repond aux 

questions posees au paragraphe I de !'article 2 du compromis revet un 
caractere declaratoire. Elle y traite du comportement passe des parties et 
determine la liceite ou l'illiceite de ce comportement de 1989 a I 992. ainsi 
que ses effets sur !'existence du traite. 

131. II revient maintenant a la Cour, sur la base de ses conclusions 
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determine what the .fiaure conduct of the Parties should be. This part of 
the Judgment is prescriptive rather than declaratory because it deter­
mines what the rights and obligations of the Parties are. The Parties will 
have to seek agreement on the modalities of the execution of the J udg­
ment in the light of this determination, as they agreed to do in Article 5 
of the Special Agreement. 

* * 
132. In this regard it is of cardinal importance that the Court has 

found that the 1977 Treaty is still in force and consequently governs the 
relationship bet ween the Parties. That relationship is also determined by 
the rules o r other relevant conventions to which the two States are party, 
by the rules of general international law and, in this particular case, by 
the rules of State responsibility; but it is governed , above all , by the 
applicable rules of the 1977 Treaty as a lex specia/is. 

133. The Court, however, cannot disregard the fact that the Treaty has 
not been fully implemented by either party for years, and indeed that 
their acts of commission and omission have contributed to creating the 
factual situation that now exists. Nor can it overlook that factual situa­
tion - or the practical possibilities and impossibilities to which it gives 
rise - when deciding on the legal requirements for the future conduct of 
the Parties. 

This does not mean that facts - in this case facts which flow from 
wrongful conduct - determine the law. The principle ex injuria jus non 
oritur is sustained by the Court's finding that the legal relationship 
created by the 1977 Treaty is preserved and cannot in this case be treated 
as voided by unlawful conduct. 

What is essential, therefore, is that the factual situat ion as it has devel­
oped since 1989 shall be placed within the context of the preserved a nd 
developing treaty relationship. in order to achieve its object and purpose 
in so far as that is feasible. For it is on ly then that the irregular state of 
affairs which exists as the result of the failure of both Parties to comply 
with their treaty obligations can be remedied. 

134. What might have been a correct application of the law in 1989 or 
1992, if the case had been before the Court then, could be a miscarriage 
of justice if prescribed in 1997. The Court cannot ignore the fact that the 
Gabcikovo power plant has been in operation for nearly five years. that 
the bypass canal which feeds the plant receives its water from a signifi­
cantly smaller reservoir fo rmed by a dam which is built not at DunakiJiti 
but at Cunovo, and that the plant is operated in a run-of-the-river mode 
and not in a peak hour mode as originally foreseen. Equally, the Court 
cannot ignore the fact that, not on ly has Nagymaros not been built, but 
that, with the effective discarding by both Parties of peak power opera­
tion, there is no longer any point in building it. 

135. As the Court has a lready had occasion to point out, the 1977 
Treaty was not only a joint investment project for the production of 
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precedentes, d 'etablir quel devrait etre le comportement des Parties a 
f'avenir. La presente partie de l'arret est plus normative que declaratoire, 
parce qu'elle defi nit les d roits et obligations des Parties. C'est a la lumiere 
de oette definition que les Parties devront rechercher un accord sur Jes 
modalites d'execution de l'arret. ainsi qu'elles en sont convenues a !'ar­
ticle 5 du compromis. 

* * 
132. A cet egard, ii est d'une importance primord iale que la Cour a it 

constate que le traite de 1977 est toujours en vigueur et regit par conse­
quent Jes relations entre !es Parties. Ces relations sonl certes a ussi sou­
mises aux regles des autres conventions pertinentes auxquelles les deux 
Eta ts sont parties, aux regles du droit international general et, en l'espece, 
aux regles de la responsabilite des Etats; mais elles sont gouvernees avant 
wu t par Jes regles applicables du traite de 1977 en rant que lex specia/is. 

133. La Cour ne saurait Loutefois ignorer qu'aucune des parties n'a 
pleinement execute le traite depuis des annees, ni d'ailleurs que les parties, 
par teurs actes et leurs omissions, ont contribue a creer la situation de fait 
qui prevaut aujourd'hui. En se pronorn;anl sur Jes exigences auxquelles le 
comportement a venir des Parties devra satisfaire en d ro it, la Cour ne 
peut negliger de tenir compte de cette situation de fait et des possibilites 
et impossibilites praciques qui en resullent. 

Cela ne signifie pas que les faits - en l'occurrence, des faits qui de­
coulent de comportements illicites - determinent le droit. La Cour fait 
droit au principe ex injuriajus non orilur lorsqu'elle conclut que les rela­
tions juridiques creees par le traite de 1977 subsistent et ne sauraient en 
l'espece etre considerees comme annulees par un comportement illicite. 

Cest pourquoi ii est essenciel de replacer la situation de fa it, Lelle qu'elle 
s'est developpee depuis 1989, dans le contexte de la relation convention­
nelle qui s'est maintenue et qui est appelee a evoluer, afin de realiser son 
objet et son but dans toute la mesu re du possible. Carce n'est qu'a cette 
condition qu' il pourra etre porte remede a la situation irregu liere due aux 
manquements des deux Parties a leurs obligations conventionnelles. 

134. Ce qui aurait pu etre une application correcte du d roit en 1989 ou 
1992, si l'affaire avait ete soumise a la Cour a l'epoque, pourrait repre­
senter un mal-juge en 1997. La Cour ne saurait ignorer le fa il que la cen­
trale· de Gabcikovo fonctionne depuis pres de cinq ans, que le canal de 
derivation qui alimente la centrale rec;:oit ses eaux d 'un reservoir nelle­
menll plus petit forrne par un barrage qui n 'a pas etc construit a Duna­
kiliti mais a Cunovo, et que la centrale est exploitee au fil de l'eau et non 
en regime de pointe comme ii etait prevu a l'origine. La Cour ne saurait 
pas davantage ne pas tenir compte de ce que non seulement J'ouvrage de 
Nagymaros n'a pas ete construit, mais qu'il n'y a plus aucune raison de le 
construire puisque les deux Parties ont, dans les faits, ecarte l'hypothese 
d'une exploitation en regime de pointe. 

135. Comme la Cour a deja eu )'occasion de le souligner, le traite de 
1977 ne prevoyait pas seulement un plan d 'investissement conjoint pour 
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energy, but it was designed to serve other objectives as well : the improve­
ment of the navigability of the Danube, flood control and regulation of 
ice-discharge, and the protection of the natural environment. None of 
these objectives has been given absolute priority over the other, in spite 
of the emphasis which is given in the Treaty Lo the construction of a 
System of Locks fo r the production of energy. None of Lhem has lost its 
importance. In order to achieve these objectives the parties accepted obli­
gations of conduct, obligations of performance, and obligations of result. 

136. It could be said that that part of the obligations of performance 
which related to the construction of the System of Locks - in so fa r as 
they were not yet implemented before 1992 - have been overtaken by 
events. It wou ld be an administration of the law altogether out of touch 
with rea lity if the Court were to order those obligations to be fully re­
instated and the works at Cunovo to be demolished when the objectives 
of the T reaty can be adequately served by the existing structures. 

137. Whether this is indeed the case is, first and foremost. for the 
Parties to decide. Under the 1977 Treaty its several objectives must be 
attained in an integrated and consolidated programme, to be developed 
in the Joint Contractual Plan. The Joint Contractual Plan was, until 
1989, adapted and amended frequently Lo better fit the wishes of the 
parties. This Plan was a lso expressly described as the means to achieve 
the objectives of maintenance of water quality and protection of the envi­
ronment. 

138. The 1977 Treaty never laid down a rigid system, albeit that the 
construction of a system of locks at Gabcikovo and Nagymaros was pre­
scribed by the Treaty itself. In this respect, however, the subsequent posi­
tions adopted by the parties should be taken into consideration. Not only 
did Hungary insist on terminating construction at Nagymaros, but 
Czechoslovakia stated, on various occasions in the course of negotia­
tions, that it was willing to consider a limitation or even exclusion of 
operation in peak hour mode. In the latter case the construction of the 
Nagymaros dam would have become pointless. The explicit terms of the 
Treaty itself were therefore in practice acknowledged by the parties to be 
negotiable. 

139. The Court is of the opinion that the Parties are under a legal obli­
gation, during the negotiations to be held by virtue of Article 5 of the 
Special Agreement, to consider, within Lhe context of the 1977 Treaty, in 
what way the multiple objectives of the Treaty can best be served, keep­
ing in mind thaL all of them should be fu lfilled. 

140. I t is clear that the Project's impact upon , and its implications for, 
the environment are of necessity a key issue. The numerous scientific 
reports which have been presented to the Court by the Parties - even if 
their conclusions are often contradictory - provide abundant evidence 
thaL thi~ impact. and these implications are considerable. 

In order to evaluate the environmental risks, current standards must be 
taken into consideration. This is not only allowed by Lhe wording of 
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la production d 'energie, mais servait ega lement d 'aulres objectifs : r ame­
lioration de la navigation sur le Danube, la maltrise des crues, la regula­
tion de !'evacuation des glaces et la protection de l'environnement natu­
rcl. Aucun de ces objectifs ne s'est vu accorder de priorite absolue par 
rapport aux autres, bien que le traite mette !'accent sur la construction 
d'un systeme d'ecluses en vue de la production d'energie. Aucun d 'entre 
eux n'a perdu de son importance. Pour les atteindre, les parties ont 
accepte d 'assumer des obligations de comportement, des obligations de 
faire et des obligations de resultat. 

136. On pourrait dire que parmi les obligations de faire, celles ayant 
trait a la construction du systeme d'ecluses - dans la mesure ou elles 
n'avaient pas encore ete executees avant 1992 - ont ete depassees par les 
evenements. La Cour appliquera it le droit en perdant entierement de vue 
la realite si elle devait ordonner le plein retablissement de ces obligations 
et la demolition des ouvrages de Cu novo. alors que les structures exis­
tantes peuvent adequatement servir la realisation des objectifs du traite. 

137. C'est d 'abord et avant tout aux Parties de decider si tel est bien le 
cas. Le traite de 1977 prevoyait que ses differents objectifs devraient etre 
atteints par l'effet d 'un programme integre et consolide, qui devait etre 
precise dans le plan contractuel conjoint. Ce dernier a ete, jusqu'en 1989, 
frequemment adapte et amende pour mieux tenir compte des souhaits des 
parties. Ce plan a aussi ete explicitement decrit comme le moyen de rea­
liser les objectifs que sont le maintien de la qualite de l'eau et la protec­
tion de l'environnement. 

138. Le traite de 1977 n'ajamais prevu un systeme rigide, bien qu'il ait 
lui-meme prescrit la construction d 'un systeme d'ecluses a GabCikovo et a 
Nagymaros. A cet egard, toutefois. il convient de prendre en considera­
tion les positions adoptees ulterieurement par les parties. Non seulement 
la Hongrie a insiste pour mettre fin aux travaux de construction ~t Nagy­
maros, mais la Tchecoslovaquie a affi rme a diflerentes reprises au cours 
des negociations qu'elle ecait disposee a envisager une lim itation, voire 
!'abandon, de l'exploitation en regime de pointe. Dans cette dern iere 
hypothese, la construction du barrage de Nagymaros serait devenue inu­
tile. Les parties ont done reconnu en pratique que les termes expres du 
traite lui-meme ela ienr negociables. 

139. La Cour est d 'avis que les Parties sont juridiquement tenues, au 
cours des negociations qu'elles mcneront en application de !'article 5 du 
compromis, d'envisager dans le contexte du traite de 1977 de quelle fa~on 
elles peuvent servir au mieux les objectifs multiples du traite, en gardant 
a !'esprit qu'ils devraienl lOUS etre atteints. 

140. II est clair que !es incidences du projet sur l'environnement et ses 
implications pour celui-ci seront necessairement une question clef. Les 
nombreux rapports scientifiques presentes a la Cour par les Parties, 
meme si leurs conclusions sonl souvent contradictoires. fournissent ample­
ment la preuve que ces incidences et ces implications sont considerables. 

Aux fins de !'evaluation des risques ecologiques, ce soot !es normes 
actuelles qui doivent etre prises en consideration. Non seulement le libelle 
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Articles IS and 19, but even prescribed, to the extent that these 
articles impose a continuing - and thus necessarily evolving - obliga­
tion on the parties to maintain the quality of the water of the Danube 
and to protect nature. 

The Court is mindful that, in the field or environmental protection, 
vigilance and prevention are required on account or the often irreversible 
character of damage to the environment and of the limitations inherent 
in the very mechanism of reparation of this type of damage. 

Throughout the ages, mankind has, for economic and other reasons, 
constantly interfered with nature. In the past, this was oflen done with­
out consideration of the effects upon the environment. Owing to new 
scientific insights and to a growing awareness of the risks fo r mankind -
for present and future generations - of pursuit of such interventions at 
an unconsidered and unabated pace, new norms and standards have been 
developed , set forth in a great number of instruments during the last two 
decades. Such new norms have to be taken into consideration, and such 
new standards given proper weight, not only when States contemplate 
new activities but also when continuing wilh activities begun in the past. 
This need to reconcile economic development with protection of the envi­
ronment is aptly expressed in the concept of sustainable development. 

For the purposes of the present case, this means that the Parties 
together should look afresh at the effects on the environment of the 
operation of the GabCikovo power plant. In particular they must find a 
satisfactory solution for the volume of water to be released into the old 
bed of the Danube and into the side-arms on both sides of the river. 

141. It is not fo r the Court to determine what shall be the final result 
of these negotiations to be conducted by the Parties. It is for the Parties 
themselves to find an agreed solution that takes account of the objectives 
of the Treaty, which must be pursued in a joint and integrated way, as 
well as the norms of international environmental law and the principles 
of the law of internatiomtl watercourses. The Court will recall in this con­
text that, as it said in the North Sea Continental She{{ cases: 

" (the Parties] are under an obligation so lo conduct themselves that 
the negotiations are meaningful, which will not be the case when 
either of them insists upon its own position without contemplating 
any modification of it" (/. C.J. Repons 1969, p. 47, para. 85). 

142. What is required in the present case by the rule pac1a sunt ser­
vanda, as reflected in Article 26 of the Vienna Convention of 1969 on the 
Law of Treaties, is that the Parties find an agreed solution within the co­
operative context of the T reaty. 

Article 26 combines two elements, which are of equal importance. It 
provides that ''Every treaty in force is binding upon the parties to it and 
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des articles 15 cl 19 le permet, mais ii le prescrit mcme dans la mesure ou 
ces articles mcttent a la charge des parties une obligation continue. et 
done necessa irement evolutive. de maintenir la quali1e de l'eau du Danube 
et de proteger la nature. 

La Cour ne perd pas de vue que, dans le domaine de la protection de 
l'environnement, la vigilance et la prevention s'imposcnt en raison du 
caractere souvent irreversible des dommages causes a l'environnement et 
des limites inherentes au mecanisme meme de reparation de ce type de 
dommages. 

Au cours des ages, l'homme n·a cessc d'intervenir dans la nature pour 
des raisons economiques et autres. Dans le passc, ii l'a souvent fait sans 
tenir compte des effets sur l'environnement. Grace aux nouvelles perspec­
tives qu'offre la science et a une conscience croissantc des risques que la 
poursuite de ces interventions a un rythmc inconsidcrc et soutcnu repre­
senterait pour l'humanite - qu'il s·agissc des generations ac1uel1es ou 
futu res -, de nouvelles normes et exigences ont etc mises au poinl, qui 
onl cte enoncees dans un grand nombre d·inslruments au cours des deux 
dernieres decennies. Ces normes nouvelles doivent etre prises en conside­
ration et ces exigences nouvelles convenablemcnl apprcciees non seule­
rnent lorsquc des Etats envisagent de nouvelles activites, mais aussi 
lorsqu'ils poursuivenl des activites qu'ils ont engagces dans le passe. Le 
concept de devcloppemenl durable lraduit bien cettc necessitc de conci­
lier developpement economique ct protection de l'environnement. 

Aux fins de la presenlc cspece, ccla signific que les Parties devraient, 
ensemble, examiner a nouveau les effets sur renvironnement de !'exploita­
tion de la centrale de Gabcikovo. En particulier, elles doivent trouver une 
solution satisfaisante en ce qui concerne le volume d'eau a deverser dans 
l'ancien lit du Danube et dans les bras si tues de pan ct d'autrc du fleuve. 

141. II n·appanient pas a la Cour de determiner quel sera le resultal 
final des negociations a mener par lcs Parties. Ce sont les Parties elles­
memcs qui doivent trouver d 'un commun accord une solution qui tienne 
comptc des objectifs du tra ite - qui doivent etre attcints de fa<;:on 
conjointc el integree - de meme que des normes du droit international 
de l'cnvironnemenl er des principes du droit relatif aux cours d'eau inter­
nationaux. La Cour rappellera dans ce contexte ce qu 'clle a dit dans Jes 
affaircs du Plareau continental de la mer du Nord: 

<d es parties ont !'obligation de se comportcr de tellc maniere que la 
negocia tion ait un sens, ce qui n 'est pas le cas lorsque l'unc d'clles 
insiste sur sa propre position sans envisager aucune modification» 
(C.l.J. Recueil 1969, p. 47. par. 85). 

142. Ce que la regle pacw sunt sen•anda, telle que retletec a rarticle 26 
de la convention de Viennc de 1969 sur le droit des traites, exige en 
l'cspece des Parties. c'est de trouver d·un commun accord une solution 
dans le cadre de cooperation que prevoit le traite. 

L'anicle 26 associe deux elements. qui sont d 'cgale importance. II dis­
pose que: «Tout traite en vigueur lie Jes parties cl doit ct re execute par 
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must be perfonned by them in good faith." This latter element, in the 
Court's view, implies that, in this case, it is the purpose of the Treaty, and 
the intentions of the parties in concluding it, which should prevail over 
its literal application. The principle of good faith obliges the Parcies to 
apply it in a reasonable way and in such a manner that its purpose can be 
realized. 

143. During this dispute both Parties have called upon the assistance 
of the Commission of the European Communities. Because of the dia­
metrically opposed positions the Parties took with regard to the required 
outcome of the trilateral talks which were envisaged , those talks did not 
succeed. When, after the present Judgment is given, bilateral negotiations 
without pre-conditions are held, both Parties can profit from the assist­
ance and expertise of a third party. The readiness of the Parties to accept 
such assistance would be evidence of the good faith with which they con­
duct bilateral negotiations in order to give effect to the Judgment of the 
Court. 

144. The 1977 Treaty not only contains a joint investment programme, 
it also establishes a regime. According to the Treaty, the main structures 
of the System of Locks are the joint property of the Parties; their opera­
tion will take the form or a co-ordinated single unit; and the benefits of 
the project shall be equally shared. 

Since the Court has found that the Treaty is still in force and that, 
under its terms, the joint regime is a basic element, it considers that, 
unless the Parties agree otherwise, such a regime should be restored. 

145. Article I 0, paragraph I, of the Treaty states that works of the 
System of Locks constituting the joint property of the contracting parties 
shall be operated, as a co-ordinated single unit and in accordance with 
jointly agreed operating and operational procedures, by the authorized 
operating agency of the contracting party in whose territory the works 
are built. Paragraph 2 of that Article states that works on the System of 
Locks owned by one of the contracting parties shall be independently 
operated or maintained by the agencies of that contracting party in the 
jointly prescribed manner. 

The Court is of the opinion that the works at Cunovo should become 
a jointly operated unit within the meaning of Article l 0, paragraph I, in 
view of their pivotal role in the operation of what remains of the Project 
and for the water-management regime. The dam at Cunovo has taken 
over the role which was originally destined for the works at Dunakiliti, 
and therefore should have a similar status. 

146. The Court also concludes that Variant C, which it considers oper­
ates in a manner incompatible with the Treaty, should be made to con­
form to it. By associating Hungary, on an equal footing, in its operation, 
management and benefits, Variant C will be transformed from a de facto 
status into a treaty-based regime. 

It appears from various parts or the record that, given the current state 
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elles de bonne foi .» De l'avis de la Cour, ce dernier element implique 
qu'au cas particulier c'est le but du traite. et l'intention dans laquelle les 
parties ont conclu celui-ci, qui doivenc prevaloir sur son application lit­
terale. Le principe de bonne foi oblige les Parties a l'appliquer de fa9on 
raisonnable et de telle sorte que son but puisse etre atteint. 

143. Au cours de ce differend, les deux Parties ont sollicite l'aide de la 
Commission des Communautes europeennes. Ou fait que les Parties ont 
adopte des positions diametraiement opposees sur le point de savoir ce 
que devait etre le resultat des pourparlers t rilateraux qui etaient envisa­
ges, ceux-ci ont echoue. Lorsque, une fois le present arret rendu, !es deux 
Parties engageront des negociations bilatera les sans conditions prea­
lables, elles pourront beneficier de ('assistance et de !'expertise d'une 
tierce partie. L'acceptation d 'une Lelle aide par Jes Parties attesterait de 
la bonne foi rn<1rquant les negociations bilaterales qu'elles meneronl pour 
donner effet ;\ l'arret de la Cour. 

144. Le traite de 1977 ne prevoit pas seulement un programme d ' inves­
tissement conjoint, ii etablit aussi un regime. Selon le traite, les princi­
paux ouvrages du systeme d'ecluses sont la propriete conjointe des pa rties; 
ils seront geres en Lant qu 'unite unique coordonnee; et les benefices du 
projet seronl partages a parts egales. 

Puisque la Cour a conclu que le traite est toujours en vigueur et qu'aux 
termes de celui-ci le regime conjoint en est un element fondamental, elle 
est d'avis qu'a moins que Jes Parties n'en disposent autrement un tel 
regime devrait etre retabli. 

145. Le paragraphe I de !'article I 0 du traite dispose que Jes ouvrages 
du systeme d'ecluses constituant la propriete commune des parties contrac­
tantes seronl geres, en tant qu' unite coordonnee et conformement aux pro­
cedures operationnelles arretees d'un commun accord. par l'organisme de 
gestion agree de la partie contractante sur le territoire de Jaquelle Jes 
ouvrages auronl ete construits. Le paragraphe 2 du meme article enonce 
que les ouvrages du systeme d'ecl uses appartenant a l'une des parties con­
tractantes seront gen~s ou entretenus independamment par Jes organismes 
de cette p<1rtie selon des modalites arretees d'un commun accord. 

La Cour estime que les ouvrages de Cunovo devraient devenir une 
unite exploitec conjointement au sens du paragraphe I de l'article I 0, 
compte tenu de leur role centra l dans le fonctionnemenl de ce qui reste 
du projet et dans le regime de gestion des e<1ux. Le barrage de Cunovo a 
assume le role qui avait ete prevu a l'origine pour les ouvrages de Ouna­
kiliti, et ii devrait done beneficier d 'un statut analogue. 

146. La Cour conclut egalement que la variante C, qu'elle a estime 
fonctionner d'une maniere incompatible avec le traile, devrail etre mise 
en conformite avec ce dernier. L'association de la Hongrie, sur un pied 
d 'egalite, a l'exploilation, a la gestion et aux benefices de la variante c. 
aura pour effer que le statut de fait qui s'applique a cette derniere fera 
place a un regime conventionnel. 

11 ressort des differents elements du dossier qu'en l'etat actuel des 
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of information before the Court, Variant C could be made to funct ion in 
such a way as to accommodate both the economic operation of the 
system of electricity generation a nd the satisfaction of essential environ­
mental concerns. 

Regulariza t ion of Variant C by making it part of a single and indivis­
ible operatio nal system of works also appears necessary to ensure that 
Article 9 of the Treaty, which provides that the contracting parties sha ll 
participate in the use and in the benefits of the System of Locks in equal 
measure, will again become effective. 

147. Re-establishment of the joint regime will a lso reflect in an optimal 
way the concept of common utilization of shared water resources for the 
achievement of the several objectives mentioned in the T reaty, in con­
cordance with Article 5, paragraph 2, of the Convention on the Law of 
the Non-Navigat io nal Uses of International Watercourses, according to 
which: 

"Watercourse States shall participate in the use, development and 
protection of an international watercourse in an equitable and 
reasonable manner. Such participation includes both the right 
to utilize the waterco urse and the duty to cooperate in the protection 
and development thereof, as provided in the present Convention." 
(General Assembly doc. A/5 1/869 of 11 April 1997.) 

* * 
148. Thus far the Court has indicated what in its view should be the 

effects of its finding that the 1977 Treaty is still in force. Now the Court 
will turn to the legal consequences of the internationally wrongful acts 
committed by the Parties. 

149. The Permanent Court of International Justice sta ted in its Judg-
ment of 13 September 1928 in the case concerning the Factory at Chor= ow: 

" reparation must, as far as possible, wipe out all the consequences of 
the illegal act and reestablish the situation which would, in all prob­
ability, have existed if that act had not been committed" (P.C.l. J .. 
Series A, No. 17, p. 47). 

150. Reparatio n must, "as fa r as possible", wipe o ut all the conse­
quences of the illegal act. In this case, the consequences of the wrongful 
acts of both Parties will be wiped out "as far as possible" if they resume 
their co-operation in the utilization of the shared water resources of the 
Danube, and if the multi-purpose programme, in the form of a co-ordi­
nated single uni t, for the use, development and protection of the water­
course is implemented in an equitable a nd reasonable manner. What it is 
possible for the Parties to do is to re-establish co-operative administra­
tion of what remains of the Project. To that end. it is open to them to 
agree to maintain the works at Cunovo, with changes in the mode of 
operation in respect of the allocation of water and electricity, and not to 
build works at Nagymaros. 
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informations soumises a la Cour la variante C semble pouvoir fonction­
ner d 'une fac;on qui permette a la fois !'exploitation economique du sys­
teme de production d'electricite el la satisfaction des preoccupations eco­
logiques essentielles. 

Regulariser la variante C en en faisant une partie integrante d'un sys­
teme d'ouvrages operationnel unique et indivisible apparalt egalement 
necessaire pour donner de nouveau effet a !'article 9 du traite, qui prevoit 
que les parties contractantes participeront, a parts egales, a !'utilisation et 
aux avantages du systeme d'ecluses. 

147. Le retablissement du regime conjoint refletera aussi de fac;on opti­
male le concept d'une utilisation conjointe des ressources en eau parta­
gees pour atteindre les differents objectifs mentionnes dans le traite et ce, 
conformement au paragraphe 2 de !'a rticle 5 de la convention sur le droit 
relatif aux utilisations des cours d'eau internationaux a des fins autres 
que la navigation, aux termes duquel: 

«Les Eta ts du cours d 'eau participent a l'utilisation. a la mise en 
valeur et a la protection d'un cours d'eau international de maniere 
equitable et raisonnable. Cette participation comporte a la fois le 
droit d' utiliser le cours d'eau et le devoir de cooperer a sa protection 
et a sa mise en valeur, com me prevu dans les presents articles.» 
(Assemblce generale, doc. A/511869 du 11 avril 1997.) 

* * 
148. Jusqu'ici , la Cour a indique quels devraient etre, d 'apres elle, les 

effets de sa decision suivant laquelle le traite de 1977 est toujours en 
vigueur. Elle en vient maintenant aux consequences juridiques des actes 
internationaJement illicites commis par Jes Parties. 

149. Dans son arrel du 13 septembre J 928 en l'affaire relative a l' Usine 
de Chor;:,0111, la Cour permanente de Justice internationaJe a dit: 

(( la reparation doit, autant que possible, effacer toutes !es conse­
quences de J'acte illicite et retablir l'etat qui aurait vraisemblable­
ment existe si !edit acte n 'avail pas ete commis» ( C. P.J.I. serie A 
n" 17, p. 47). 

150. La reparation doit «autant que possible» effacer toutes Jes conse­
quences de l'acte illicite. En J'espece, les consequences des actes illicites 
commis par les deux Parties seront effacees «autant que possible» si ces 
dernieres reprennent Jeur cooperation pour rutilisation des ressources en 
eau partagees du Danube et si le programme pluridimensionnel d'utilisa­
tion, de mise en valeur et de protection du cours d'eau, en tant qu 'unite 
unique coordonnee, est realise de maniere equitable et raisonnable. Ce 
que peuvent faire Jes Parties, c'est retablir une gestion conjointe de ce qui 
reste du projet. A ceue fin , ii leur est Joisible, d'un commun accord, de 
conserver les ouvrages de Cunovo, en apportant des changements dans le 
mode d 'exploitation du systeme pour ce qui est de la repartition de l'eau 
et de l'electricite, et de ne pas construire Jes ouvrages de Nagymaros. 
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15 l. The Court has been asked by both Parties to determine the con­
sequences of the Judgment as they bear upon payment of damages. 
According to the Preamble to the Special Agreement, the Parties agreed 
that Slovakia is the sole successor State of Czechoslovakia in respect of 
rights and obligations relating to the Gabcikovo-Nagymaros Project. 
Slovakia thus may be liable to pay compensation not only for its own 
wrongful conduct but a lso for that of Czechoslovakia, a nd it is entitled to 
be compensated for the damage sustained by Czechoslovakia as well as 
by itself as a result of the wrongful conduct of Hungary. 

152. The Court has not been asked at this stage to determine the quan­
tum of damages due, bul to indicate on what basis they should be paid. 
Both Parties claimed to have suffered considerable financial losses and 
both claim pecuniary compensation for them. 

It is a well-established rule of international law that an injured State is 
entitled to obtain compensation from the State which has committed an 
internationally wrongful act for the damage caused by it. In the present 
Judgment, the Court has concluded that both Parties committed interna­
tionally wrongful acts, and it has noted that those acts gave rise to the 
damage sustained by the Pa rties; consequently, Hungary and Slovakia 
are both under an obligation to pay compensation and are both entitled 
to obtain compensation. 

Slovakia is accord ingly entitled lo compensation for the damage suf­
fered by Czechoslovakia as well as by itself as a result of Hungary's deci­
sion to suspend a nd subsequently abandon the works at Nagymaros and 
Dunakiliti , as those actions caused the postponement of the putting into 
operation of the Gabcikovo power plant, and changes in its mode of 
operation once in service. 

Hunga ry is entitled to compensation for the damage sustained as a 
result of the diversion of the Danube, since Czechoslovakia, by putting 
into operation Variant C, and Slovakia, in maintaining it in service, 
deprived Hungary of its rightful part in the shared water resources, and 
exploited those resources essentially for their own benefit. 

153. Given the fact, however, that there have been intersecting wrongs 
by both Parties, the Court wishes to observe that the issue of compen­
sation could satisfactorily be resolved in the framework of an overall 
settlement if each of the Parties were to renounce o r cancel all financial 
claims and counter-claims. 

154. At the same time, the Court wishes to point out that the settle­
ment of accounts for the construction of the works is different from the 
issue of compensation, and must be resolved in accordance with the 1977 
T reaty a nd related instruments. If Hungary is to share in the operation 
and benefits of the Cunovo complex, it must pay a proportionate share of 
the building and running costs. 

* * * 
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151 . La Cour a ete priee par les deux Parties de determiner les conse­
quences de son a rret en ce qui est du paiement de dommages et inten~ts. 
Aux termes du preambule du compromis, Jes Parties son t convenues que 
la Slovaquie est !'unique Eta t successeur de la Tchecoslovaq uie en ce qui 
concerne les droits e1 obligations relatifs a u projel GabCikovo-Nagyma­
ros. La Slovaquie peut done etre tenue de verser des indemnites, non seu­
lement pour ses propres faits illicites, mais aussi pour ceux de la Tche­
coslovaqu ic, et elle a le droit d 'etre indemnisee des dommages subis tant 
par la Tchecoslovaquie que par elle-meme en raison du comportement 
illicite de la Hongrie. 

152. La Cour n 'a pas ete priee ace stade de determiner le montant des 
dommages et interets dus, mais d ' indiquer Sur quelle base ils doivent etre 
verses. Les deux Parties ont pretendu avoir subi des pertes financieres 
considerables et elles demandent toutes deux a en etre indemnisees. 

II est une regle bien etablie du droit international, qu 'un Etat Iese est en 
droit d'etre indemnise, par l'Etat auteu r d 'un fail internationalement illi­
cite, des dommages resultant de celui-ci. Dans le present a rret, la Cour a 
conclu que les deux Parties avaient commis des actes internationalement 
illicites et elle a constate que ceux-ci sont a l'origine des dommages subis 
par les Parties; en consequence, la Hongrie et la Slovaquie sont toutes 
deux tenues de verser des indemnites et sont loutes deux en droit d'en 
recevoir. 

La Slovaquie est done en droit d'etre indemnisee des dommages subis 
tant par la T checoslovaquie que par elle-meme du fait de la decision hon­
groise de suspendre puis d 'a bandonner les travaux a Nagymaros et a 
Dunakiliti, car ces agissements ont occasionne le report de la mise en ser­
vice de la centrale de Ga bcikovo et, une fois celfe-ci mise en service, des 
changements dans son mode de fonctionnement. 

La Hongrie est en droit d'etre indemnisee des dommages qu'elle a subis 
du fait du detournement du Danube car la Tchecoslovaquie, en mettant 
en service la varia nte C, et la Slovaquie, en la maintenant en service, ont 
prive la Hongrie de sa part legitime de ressources en ea u partagees et ont 
exploite ces ressources essentiellement a leur profit. 

153. Toutefois, compte ten u de ce que les Parties o nt commis des actes 
illicites croises, la Cour tient a faire observer que la question de l'in­
demnisation pourrait etre resolue de fac;on satisfaisante, dans le cadre 
d'un reglement d'ensemble, si chacune des Parties renonc;ait a toutes ses 
demandes et contre-demandes d'ordre financier ou !es annulait. 

154. La Co ur tient en meme temps a souligner que le reglement des 
comptes concernanl la construction des ouvrages est une question dis­
tincte de celle de l' indemnisation et doit etre effectue conformement a u 
traite de 1977 et a ux instruments y afferents. Si la Hongrie participe a 
!'exploitation du complexe de Cunovo et rec;oit sa part de benefices, elle 
devra payer une part proportionnelle des couts de construction et de 
fonctionnement. 

* * * 
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155. For these reasons, 

TH E COURT, 

(I) Having regard to Article 2, paragraph I, of the Special Agreement, 

A. By fourteen votes to one, 
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Finds that Hungary was not entitled to suspend and subsequently 
abandon, in 1989. the works on the Nagymaros Project and on the 
part of the Gabcikovo Project for which the Treaty of 16 September 
1977 and related instruments attributed responsibility to it; 

1N FAVOUR: President Schwebel; Vice-President Weeramantry; Judges 
Oda, Bedjaoui, Guillaume, Ranjeva, Shi, Fleischhauer, Koroma, 
Vereshchetin. Parra-Aranguren. Kooijmans. Rezek: Judge ad hoc 
Skubiszewski; 

AGAINST: Judge Herczegh; 

B. By nine votes to six, 

Finds that Czechoslovakia was entitled to proceed, in November 
199 1, to the "provisional solution" as described in the terms of the 
Special Agreement; 

IN FAVOUR: Vice· President Weeramantry; .!uc~~es Oda, Guillaume, Shi, 
Koroma, Vereshchetin, Parra-Aranguren, Kooijmans; Judge ad hoc 
Skubiszewski; 

AGAINST: President Schwebel: Judges Bedjaoui, Ranjeva. Herczegh, 
Fleischhauer, Rezek; 

C. By ten votes to five, 

Finds that Czechoslovakia was not entitled to put into operation, 
from October 1992, this "provisional solution"; 

IN FAVOUR: President Schwebel; Vice-President Weeramantry; Judges 
Bedjaoui. Guillaume, Ranjeva, Herczegh. Shi. Fleischhauer. Kooij­
mans, Rezek; 

AGAINST: Judges Oda, Koroma, Vereshchetin, Parra-Aranguren; Judge 
ad hoc Sk ubiszewski; 

D. By eleven votes to four, 

Finds that the notification, on 19 May 1992, of the termination of 
the Treaty of 16 September 1977 and related instruments by Hungary 
did not have the legal effect of terminating them; 

iN FAVOuR.: Vice-President Weerarnantry; Judges Oda, Bedjaoui, 
Guillaume, Ranjeva, Shi, Koroma, Vereshchetin, Parra-Aranguren, 
Kooijmans: Judge ad hoc Skubiszewski; 

AGAINST: President Schwebel; Judges Herczegh. Fleischhauer, Rezek; 
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155. Par ces motifs, 

LA CouR, 

I) Vu le paragraphe I de l'arlicle 2 du compromis, 

A. Par quatorze voix contre une, 
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Dir que la Hongrie n'etait pas en droit de suspendre puis d'aban­
donner. en 1989. Jes travaux relatifs au projet de Nagymaros ainsi 
qu'a la partie du projet de Gabcikovo dont elle etait responsable 
aux termes du traite du 16 septcmbrc 1977 et des instruments y affe­
rents: 

rouR: M. Schwebel. President: M. Weeramantry, Vice-President; 
MM. Oda, Bedjaoui, Guillaume, Ranjcva, Shi, Fleischhauer. 
Koroma, Vcreshchetin, Parra-Aranguren, Kooijmans. Rezek, juges: 
M. Skubiszewski.juge ad hoc; 

CONTRE: M. Herczegh.juge: 

B. Par neuf voix contre six, 

Dit que la Tchecoslovaquie etait en droit de recourir. en novembre 
I 991, a la «solution provisoire» telle que decrite aux termes du com­
prom1s: 

POUR: M. Wceramantry. Vice-President: MM. Oda. Guillaume. Shi. 
Koroma, Vereshchetin, Parra-Arangurcn, Kooijmans, juges: 
M. Skubiszewski. juge ad hoc; 

CONTRE: M. Schwebel, President; MM. Bedjaoui. Ranjeva, Herczegh. 
Fleischhaucr. Rezek, juges: 

C. Par dix voix contre cinq, 

Dit que la Tchecoslovaquie n'etait pas en droit de mettre en service, 
a partir d 'octobre 1992, cette «solution provisoire»; 

POUR: M. Schwebel, President; M. Weeramantry, Vice-President; 
MM. Bedjaoui, Guillaume, Ranjeva, Hcrczcgh, Shi. F\eischhauer, 
K ooijmans. Rezek, jug es: 

CONTRE: MM. Oda, Koroma, Vereshchetin , Parra-Aranguren, juges; 
M. Skubiszewski.juge ad hoc; 

0 . Par onze voix. contre quatre. 

Dit que la notification, le 19 mai 1992, de la terminaison du traite 
du 16 septembre 1977 et des instruments y afferents par la H ongrie n'a 
pas eu pour effet juridique d 'y mettre fin; 

POL'R: '.'v1. Wecramantry. Vice-President; MM. Oda, Bedjaoui. Guillaume, 
Ranjeva. Shi, Koroma, Vereshchecin. Parra-Aranguren. Kooijmans. 
juges; M. Skubiszewski.juge ad hoc: 

co:-.TRE: M. Schwebel, President; MM . Herczegh, Flcischhaucr. Rezek. 
juges; 
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(2) Having regard to Article 2, paragraph 2, and Article 5 of the Special 
Agreement, 
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A. By twelve votes lo three, 

Finds that Slovakia, as successor lo Czechoslovakia, became a 
party to the Treaty of 16 September 1977 as from l January 1993; 

JN FAVOUR: President Schwebel; Vic<!-President Weeramantry: Judges 
Oda, Bedjaoui, Guillaume. Ranjeva. Shi, Koroma. Vereshchetin, 
Parra-Aranguren , Kooijmans: Judge ad hoc Skubiszewski; 

AGAINST: Judges Herczegh. Fleischhauer, Rezek; 

B. By thirteen votes to two. 

Finds that Hungary and Slovakia must negotiate in good faith in 
the light or the prevailing situation. and must take all necessary meas­
ures to ensure the achievement of the objectives of the Treaty of 
16 September 1977, in accordance with such modalities as they may 
agree upon ; 

IN FAVOUR: President Schwebel; Vic<'-Presidenr Weeramantry; Judges 
Oda, Bedjaoui. Guillaume, Ranjeva. Shi. Koroma. Vereshchetin. 
Parra-Arangurcn. Kooijmans. Rezek: Judge ad hoc Skubiszewski; 

AGAINST: .fudges Herczegh, Fleischhauer ; 

C. By thirteen votes to two, 

Finds that, unless the Parties otherwise agree, a joint operational 
regime must be established in accordance with the Treaty of 16 Sep­
tember 1977 ; 

IN FAVOUR: President Schwebel; Vice-President Weeramantry; Judge.~ 
Oda, Bedjaoui. Guillaume, Ranjeva , Shi , Koroma, Vereshchetin. 
Parra-Aranguren. Kooijmans, Rezek; Judge ad hoc Skubiszewski; 

AGAINST : Judges Herczegh. Fleischhauer: 

D. By twelve votes to three, 

Finds that, unless the Parties otherwise agree, Hungary shall com­
pensate Slovakia for the damage sustained by Czechoslovakia and by 
Slovakia on account of the suspension and abandonment by Hun­
gary of works for which it was responsible; and Slovakia shall com­
pensate Hungary for the damage it has sustained on account of the 
putting into operation of the "provisional solution" by Czechoslo­
vakia and its maintenance in service by Slovakia; 

IN FAVOUR: President Schwebel; Vice-President Weeramantry ; Judges 
Bedjaoui. Guillaume, Ranjeva. Herczegh. Shi, Fleischhauer, Parra­
Aranguren, Kooijmans, Rezek; Judge ad hoc Skubiszewski ; 

AGAINST: .fudges Oda. Koroma . Vereshchetin; 
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2) Vu le paragraphe 2 de l'article 2 et !'article 5 du compromis, 

A. Par douze voix contre trois, 

Dit que la Slovaquie, en tant que successeur de la Tchecoslovaquie, 
est devenue partie au traite du 16 septembre 1977 a cornpter du 
I er janvier 1993; 

PO UR: M. Schwebel, Preside111: M. Weeramanlry, Vice-President; 
MM. Oda. Bedjaoui. Guillaume, Ranjeva, Shi. Koroma. Vereshchetin, 
Parra-Aranguren. Kooijmans, juges; M. Skubiszewski, juge ad hoc: 

CONTR E. : MM. Herczegh. Fleischhauer, Rezek, juges: 

B. Par t reize voix centre deux. 

Dit que la Hongrie et la Slovaquie doivent negocier de bonne fo i en 
tenant compte de la situation existante et doivent prendre toutes 
mesures necessaires a l'effet d'assurer la realisation des objectifs du 
traite d u 16 septembre 1977, selon des modalites dont elles convien­
dront ; 

POL"R: M. Schwebel. President: M. Weeramantry. Vice-President: 
MM. Oda, Bedjaoui. Guillaume, Ranjeva. Shi. Koroma, Vereshchetin. 
Parra-Aranguren, Kooijmans. Rezek. juges; M. Skubiszewski , juge 
ad hoc; 

co TRE : MM. Herczegh. F leischhauer.juges: 

C. Par treize voix contre deux, 

Dit que. sauf si Jes Parties en conviennent autrement. un regime 
operationnel conjoint doit etre etabli conformement au traite du 
16 septembre 1977; 

POUR: M. Schwebel, President; M. Weeramantry, Vice-Pri:sident ; 
MM. Oda. Bedjaoui, Guillaume, Ranjeva, Shi, Koroma. Vereshchetin, 
Parra-Aranguren, Kooijmans. Rezek, juge.~: M. Skubiszewski. juge 
ad hoc; 

cONTRE: MM. Herczegh. Fleischhauer.juges: 

D. Par douze voix contre trois. 

Dil q ue, sauf si les Parties en conviennen t autrement, la Hongrie 
devra indemniser la Slovaquie pour les dommages subis par la Tche­
coslovaquie et par la Slovaquie du fait de la suspension et de !'aban­
don par la Hongrie de travaux qui lui incombaient; et la Slovaqu ie 
devra indemniser la Hongrie pour \es dommages subis par cette der­
niere du fait de la mise en service de la «solution provisoire» par la 
Tchecoslovaquie el de son main tien en service par la Slovaquie; 

rouR: M. Schwebel. President; M. Weeramantry, Vice-President ; 
MM. Bedjaoui, Guillaume, Ranjeva, Herczegh, Shi, Fleischhauer, Parra­
Aranguren, Kooijmans, Rezek,juges; M. Skubiszewski.juge ad hoc; 

coNTRE: MM. Oda. Koroma. Vereshchetin.juges: 
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E. By thirteen votes to lwo, 

Finds that the settlement of accounts for the construction and 
operation of the works must be effected in accordance with the rele­
vant provisions of the Treaty of 16 September J 977 and related 
instruments, taking due account of such measures as will have been 
taken by the Parties in application of points 2 B and 2 C of the 
present operative paragraph. 

IN FAVOUR: President Schwebel; Vice-President Weeramantry: Judges 
Oda. Bedjaoui. Guillaume. Ranjeva, Shi, Koroma. Vereshchetin. 
Parra-Aranguren, Kooijmans, Rezek : Judge ad hoc Skubis7ewski: 

AGAINST: Judges Herczcgh. Fleischhauer. 

Done in English and in i=rench, the English text being authoritative, at 
the Peace Palace, The Hague, this twenty-fifth day of September, one 
thousand nine hundred and ninety-seven, in three copies. one of which 
will be placed in the archives of the Court and the others transmitted to 
the Government of the Republic of Hungary and the Government of the 
Slovak Republic, respectively. 

(Signed) Stephen M. Sc11wEUEL, 
President. 

( Signed) Eduardo VALENCIA-OSPINA, 

Registrar. 

President SCHWEBEL and Judge REZEK append declarations to the 
Judgment of the Court. 

Vice-President WEERAMANTRY and Judges BEDJAOUI and KOROMA 
append separate opinions to the Judgment of the Court. 

Judges OoA, RANJEVA, H ERCZEGH, FLEISCHHA UER, VER ESHCHETIN and 
PARRA-ARANG UREN and Judge ad hoc SK UBISZEWSKI append dissenting 
opinions to the Judgment of the Court. 
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( Initialled) S.M.S. 
(Initialled) E.V.O. 
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E. Par treize voix contre deux, 

Dit que le reglement des comptes concernant la construction et le 
fonctionnement des ouvrages doit etre effectue conformement aux dis­
positions pertinentes du traite du 16 septembre 1977 et des instru­
ments y afferents, compte dument tenu des mesures qui auront ete 
prises par !es Parties en application des points 2 B et 2 C du present 
dispositif. 

POUR : M. Schwebel, President; M. Weeramantry, Vicl!-Prf:sident; 
MM. Oda, Bedjaoui, Guillaume, Ranjeva. Shi, Koroma. Vereshchetin. 
Parra-Aranguren. Kooijmans, Rezek.juges; M. Skubiszewski,juge ad 
hoc: 

CONTRE : MM. Herczegh. Fleischhauer.juges. 

Fail en anglais et en franc;ais, le texte anglais faisant foi , au Palais de la 
Paix. a La Haye, le vingt-cinq septembre mil neuf cent quatre-vingt-dix­
sept, en lrois exemplaires. dont l'un restera depose aux archives de la 
Couret !es autres seronl transmis respectivement au Gouvernement de la 
Republique de Hongrie et au Gouvernement de la Republique slovaque. 

Le President, 

( Signe) Stephen M. SrnwEBEL. 

Le Greffier, 
( Signe ) Eduardo VALENCIA-OSPINA. 

M. SC'liWEBEL, President , et M. REZEK, juge, joignent des declarations a 
l'arret. 

M. WEERAMANTRY, Vice-President, et MM. BEDJAOUI et KOROMA, 
juges, joignent a l'arret Jes exposes de leur opinion individuelle. 

MM. ODA, RANJEVA, H ERCZEGH, FLEISCHHAUER. VERESHCHETIN et 
PARRA-ARANGUREN , juges, et M. SKUBISZEWSKT , juge ad hoc, joignent a 
l'arret les exposes de leur opinion dissidente. 

( Parapht?) S.M.S. 

( Paraphe ) E.V.O. 
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